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INTRODUCTION

The discovery of hundreds of wrongful convictions in the last
fifteen years has shaken up the criminal justice world. Since the advent
of postconviction DNA testing around 1990, more than 170 people
convicted of serious crimes have been exonerated by DNA, a number off
of death row, and most after serving many years in prison." Literally
hundreds of additional exonerations in the last fifteen years alone have
been based on evidence other than DNA.? Because DNA evidence exists
in only a small minority of all cases—and is preserved and available for
postconviction testing in an even smaller proportion of cases—and
because innocence is so very difficult to prove postconviction without
DNA, these known exonerations almost surely reflect only the tip of a
very large iceberg.® These exonerations have challenged the traditional
assumption that the criminal justice system does all it can to accurately
determine guilt, and that erroneous conviction of the innocent is, as the
Supreme Court has assumed, “extremely rare.”* Further, they have
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opened a window for scholarly and institutional inquiry into the causes
of wrongful convictions and the reforms that might prevent such
miscarriages of justice in the future.

This burgeoning inquiry has identified many of the recurrent causes
of error, including fallible eyewitness identification evidence and flawed
eyewitness identification procedures, false confessions, jailhouse snitch
testimony, police and prosecutorial misconduct, forensic science error or
fraud, and inadequate defense counsel.” A theme running through
almost every case, that touches each of these individual causes, is the
problem of tunnel vision.

Tunnel vision is a natural human tendency that has particularly
pernicious effects in the criminal justice system. By tunnel vision, we
mean that “compendium of common heuristics and logical fallacies,” to
which we are all susceptible, that lead actors in the criminal justice
system to “focus on a suspect, select and filter the evidence that will
‘build a case’ for conviction, while ignoring or suppressing evidence that
points away from guilt.”® This process leads investigators, prosecutors,
judges, and defense lawyers alike to focus on a particular conclusion and
then filter all evidence in a case through the lens provided by that
conclusion.” Through that filter, all information supporting the adopted
conclusion is elevated in significance, viewed as consistent with the
other evidence, and deemed relevant and probative.®  Evidence
inconsistent with the chosen theory is easily overlooked or dismissed as
irrelevant, incredible, or unreliable.® Properly understood, tunnel vision
is more often the product of the human condition as well as institutional
and cultural pressures, than of maliciousness or indifference.

Tunnel vision both affects, and is affected by, other flawed
procedures in the criminal justice system. For example, mistaken
eyewitness identifications—the most frequent single cause of wrongful
convictions’®>—can convince investigators early in a case that a particular

5. BARRY SCHECK ET AL., ACTUAL INNOCENCE: FIVE DAYS TO EXECUTION AND
OTHER DISPATCHES FROM THE WRONGLY CONVICTED 246 (2000).
6. Dianne L. Martin, Lessons About Justice from the “Laboratory” of

Wrongful Convictions: Tunnel Vision, the Construction of Guilt and Informer Evidence,
70 UMKC L. Rev. 847, 848 (2002).

7. See, e.g., Myrna Raeder, What Does Innocence Have to Do With It?: A
Commentary on Wrongful Convictions and Rationality, 2003 MicH. ST. L. Rev. 1315,
1327-28.

8. See, e.g., Martin, supra note 6, at 848.

9. See id.

10. In various studies of wrongful convictions, eyewitness error has been cited
as a contributing factor in anywhere from 60 to 85 percent of all wrongful convictions.
See SCHECK ET AL., supra note 5, at 246 (finding eyewitness error in 84 percent of the
first sixty-two postconviction DNA exonerations); Gross et al., supra note 2, at 542
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individual is the perpetrator. Convinced of guilt, investigators might
then set out to obtain a confession from that suspect,™ producing
apparently inculpatory reactions or statements from the suspect, or
leading investigators to interpret the suspect’s innocent responses as
inculpatory. The process of interrogating an innocent suspect might even
produce a false confession. Police and prosecutors, convinced of guilt,
might recruit or encourage testimony from unreliable jailhouse snitches,
who fabricate stories that the defendant confessed to them, in hopes that
they will benefit in their own cases from cooperation with authorities.*
Forensic scientists, aware of the desired result of their analyses, might be
influenced—even unwittingly—to interpret ambiguous data or fabricate
results to support the police theory.® All of this additional evidence then
enters a feedback loop that bolsters the witnesses’ confidence in the
reliability and accuracy of their incriminating testimony and reinforces
the original assessment of guilt held by police, and ultimately by
prosecutors, courts, and even defense counsel.™

Tunnel vision, in a general sense at least, is a well-recognized
phenomenon in the criminal justice system. Most official inquiries into
specific wrongful convictions have noted the role that tunnel vision
played in those individual cases of injustice.” For example, former

(finding eyewitness error in 64 percent of the cases identified in their study of 340
wrongful convictions between 1989 and 2003).

11.  When investigators believe a suspect is the perpetrator, their inquiry shifts
from a fact-gathering “interview” to a confession-seeking “interrogation.” In many
departments, police are taught to “interrogate” suspects only when they are satisfied the
suspect is guilty; at that point the objective is obtaining a confession. Various stratagems
are then employed to break the suspect down psychologically and to induce a confession.
See infra Part I1.C.1.

12. Martin, supra note 6, at 861.

13. See Peter J. Neufeld, The (Near) Irrelevance of Daubert to Criminal Justice
and Some Suggestions for Reform, 95 Am. J. PuB. HEALTH S107, S111 (2005) (noting
that “examiner bias” produces skewed results in forensic laboratories where, as is
common, “police . . . offer a detailed narrative of the crime and an inventory of whatever
other inculpatory evidence they have against the suspect on the request form used to
order a particular scientific test”); see generally D. Michael Risinger et al., The
Daubert/Kumho Implications of Observer Effects in Forensic Science: Hidden Problems
of Expectation and Suggestion, 90 CAL. L. Rev. 1 (2002).

14. See Martin, supra note 6, at 848; George Castelle & Elizabeth F. Loftus,
Misinformation and Wrongful Convictions, in WRONGLY CONVICTED 17, 18-19, 24, 29-30
(Saundra D. Westervelt & John A. Humphrey eds., 2001).

15. Both scholarly and popular accounts of wrongful convictions have also
observed the problem of tunnel vision: “Perhaps the most common fault with criminal
investigations is their failure to explore all the possible suspects. When attention begins
to focus on a single individual, too often the detectives are called off the general hunt to
go after the single target. Tunnel vision sets in.” BiLL KuURrTIS, THE DEATH PENALTY ON
TRIAL: CRISIS IN AMERICAN JUSTICE 33 (2004); see also Martin, supra note 6, at 849;
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Illinois Governor George Ryan’s Commission on Capital Punishment
concluded that tunnel vision played a significant role in most of the
thirteen Illinois cases studied in which an innocent person was sentenced
to death before being exonerated and released from death row.’® The
official investigation of the wrongful convictions in Chicago’s “Ford
Heights Four” case also concluded that tunnel vision was largely to
blame.'” Official Canadian governmental inquiries, held after high-
profile exonerations,*® have repeatedly identified tunnel vision as a
significant problem in those cases.* And the Innocence Commission for

James McCloskey, Convicting the Innocent, 8 CRIM. JUST. ETHICS 2, 56 (1989). Even
before the problem of wrongful convictions was widely recognized, the American Bar
Association (ABA) and the Association of American Law Schools (AALS) described the
process that can lead to tunnel vision. In a 1966 joint report, the two organizations
observed:

What generally occurs in practice is that at some early point a familiar pattern
will seem to emerge from the evidence; an accustomed label is waiting for
the case and, without awaiting further proofs, this label is promptly assigned
to it. It is a mistake to suppose that this premature cataloguing must
necessarily result from impatience, prejudice or mental sloth. Often it
proceeds from a very understandable desire to bring the hearing into some
order and coherence, for without some tentative theory of the case there is no
standard of relevancy by which testimony may be measured. But what starts
as a preliminary diagnosis designed to direct the inquiry tends, quickly and
imperceptibly, to become a fixed conclusion, as all that confirms the
diagnosis makes a strong imprint on the mind, while all that runs counter to it
is received with diverted attention.

AM. BAR AsS’N & AsS’N OF AM. LAw ScH., Report of the Joint Conference of the
American Bar Association and the Association of American Law Schools on Professional
Responsibility, 44 A.B.A. J. 1159, 1160 (1958) reprinted in THE LAWYER IN MODERN
SocleTy 188, 189 (V. Countryman & T. Finman eds., 1966).

16. See STATE OF ILL., REPORT OF THE GOVERNOR’S COMMISSION ON CAPITAL
PUNISHMENT 20 (2002), available at http://www.idoc.state.il.us/ccp/ccp/reports/
commission_report/complete_report.pdf.

17. Steve Mills & John Biemer, Ford Heights 4 Inquiry Clears Cops,
Prosecutors, CHI. TRiB., Aug. 22, 2003, at 1.

18. In Canada, unlike most jurisdictions in the United States, the government
has responded to exonerations by holding extensive inquiries into what went wrong and
what might prevent such errors in the future. For a discussion contrasting that response
to the typical response in the United States, in which the exonerated are released without
official comment or inquiry, see Keith A. Findley, Learning from Our Mistakes: A
Criminal Justice Study Commission to Study Wrongful Convictions, 38 CAL. W. L. REv.
333, 338-39, 342-44 (2002).

19. See FPT HEADS oF PROSECUTION COMM. WORKING GROUP, REPORT ON THE
PREVENTION OF MISCARRIAGES OF JusTICE 35 (2004), available at
http://canada.justice.gc.ca/en/dept/pub/hop/; Province of Manitoba, The Inquiry
Regarding Thomas Sophonow, http://www.gov.mb.ca/justice/publications/
sophonow/arnold/recommend.html (last visited Feb. 25, 2006).
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Virginia issued a report finding that tunnel vision played a significant
role in many of Virginia’s thirteen proven wrongful convictions.?

Most discussions of tunnel vision have focused on its effects in the
initial stages of criminal cases—during the police investigation.”* That
is indeed where tunnel vision begins, and in many respects where it can
be most damaging, because all later stages of the process feed off the
information generated in the police investigation.? But tunnel vision in
the criminal justice system is more pervasive than that. Considerable
literature also examines various pressures on prosecutors that can cause
them to act in ways that subvert justice, whether intentionally or, as is
more often the case, unintentionally.?® That literature also depicts a form
of tunnel vision. But the problem is more pervasive than even that
literature suggests. In this Article, we explore the ways in which tunnel
vision infects all phases of criminal proceedings, beginning with the
investigation of cases and then proceeding through the prosecution, trial
or plea-bargaining, appeal, and postconviction stages. We seek to
expose some of the myriad expressions of this tunnel vision, and to come
to some understanding of its multiple causes. We examine the roots of
the problem in cognitive biases, institutional pressures, and deliberate
policies reflected in rules and training throughout the system. In the end,
we attempt to draw from this inquiry some understanding of the
measures that might be taken to mitigate the harmful effects of tunnel
vision.

Part | begins with a discussion of several case studies in wrongful
convictions that help demonstrate how tunnel vision can derail the search
for the truth. Part 1l seeks to identify sources of tunnel vision in three
domains.  First, it draws on the cognitive sciences to seek an
understanding of the cognitive biases that can produce tunnel vision,
even in well-meaning participants in the process. Second, it turns to an
analysis of other institutional pressures, many of which are products of
the adversary system and the feedback loops inherent in that system, that
magnify the natural, cognitively based tendency toward tunnel vision.
Third, it examines normative features of the criminal justice system that
exacerbate the problem of tunnel vision—rules and deliberate practices
that reinforce the natural cognitive biases and institutional pressures.

20. INNOCENCE COMM’N FOR VA., A VISION FOR JUSTICE: REPORT AND
RECOMMENDATIONS REGARDING WRONGFUL CONVICTIONS IN THE COMMONWEALTH OF
VIRGINIA 10 (2005), available at http://www.wcl.american.edu/innocenceproject/
ICVA/full_r.pdf?rd=1.

21. See Martin, supra note 6, at 850 (describing an example of tunnel vision
during the police investigation stage).

22. Id. at 849.

23. See infra Part 11.B.2.
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Finally, Part Il discusses possible reforms that might counter the
tendencies toward tunnel vision, and that might thereby help the system
perform more accurately and reliably.

I.  CASE STUDIES IN TUNNEL VISION

A. Marvin Anderson

After a trial that lasted less than five hours, Marvin Anderson was
convicted of robbery, forcible sodomy, abduction, and two counts of rape
of a twenty-four-year-old woman in Hanover, Virginia, in 1982.%* In
2002, DNA testing proved that he did not commit the crime.?® Police
investigators had focused on Anderson because the rapist, who was
African American, had mentioned to the victim that he had a white
girlfriend, and Anderson was the only black man police knew of who
was living with a white woman.?

Anderson did not fit the victim’s description of her attacker in
several respects; Anderson was taller than the man the victim described
and, unlike the attacker, Anderson had a dark complexion, no mustache,
and no scratches on his face.?” Nonetheless, investigators obtained a
photo of Anderson from his employer (he had no prior record and hence
no mug photo) and presented it to the victim in an array of six to ten
photos. Anderson’s photo was the only one in color, and the only one
with his social security number printed on it.?® The victim selected
Anderson’s photograph. Thirty minutes later, police put together a live-
person lineup that again included Anderson.?® Anderson was apparently
the only person in the lineup whose photo had also been included in the

24, Innocence Project, Case Profiles: Marvin Anderson,
http://www.innocenceproject.org/case/display_profile.php?id=99 (last visited Mar. 28,
2006). Anderson was sentenced to 210 years in prison, was paroled after fifteen years in
prison, and was serving lifetime parole at the time of his exoneration. Id.

25. Id.; see also Demme Doufekias Joannou & W. Hunter Winstead, A Report
on the Case of Marvin Anderson 8-9, 15 (unpublished report prepared for the Innocence
Commission of Virginia, on file with authors).

26. INNOCENCE COMM’N FOR VA., supra note 20, at 13; Joannou & Winstead,
supra note 25, at 4, 6.

27. INNOCENCE COMM’N FOR VA., supra note 20, at 13, 70; Joannou &
Winstead, supra note 25, at 6.

28. INNOCENCE COMM’N FOR VA., supra note 20, at 13; Joannou & Winstead,
supra note 25, at 5.

29. It is unclear whether the true perpetrator was included in either the photo

array or the lineup because police did not keep track of the names of the individuals
included. Joannou & Winstead, supra note 25, at 8.
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photo array.*® Police told the victim to “go in and look at the people in
the line up to see if she could pick out the suspect,” and she again picked
Anderson.** Many of the procedures used in Anderson’s identification
process are now widely recognized as suggestive or flawed in ways that
can lead an eyewitness to mistakenly identify an innocent person.*

There were other reasons to doubt the identification as well. DNA
testing was not yet available at the time, but a forensic scientist testified
that she had performed blood typing on swabs from both Anderson and
the victim and was unable to identify Anderson as the source of semen
samples collected in the rape kit.* In addition, Anderson presented four
alibi witnesses, including his mother, his girlfriend, and two neighbors,
who all testified that they saw him outside his mother’s house washing
his car at the time of the attack.** None of this evidence, however, was
enough to overcome the eyewitness identification.*

Tunnel vision infected Anderson’s case from the beginning, leading
police, prosecutors, defense counsel, and eventually the jury and
reviewing courts, to minimize and discredit the alibi evidence, the
mismatch between the victim’s description of the perpetrator and

30. Id. at 20-21.

31. Id. at 7.

32. The flawed procedures used in this case included using a photograph of the
suspect that stood out as distinctive; showing the photographs and individuals
simultaneously rather than sequentially; leading the victim to believe that the suspect was
included among the photographs and individuals presented and that her task was “to see
if she could pick out the suspect”; using officers who knew that Anderson was the
suspect to conduct the identification procedure; and showing the suspect to the victim in
multiple proceedings, especially when he was the only one included in each of those
proceedings. See, e.g., John Turtle, R.C.L. Lindsay & Gary L. Wells, Best Practice
Recommendations for Eyewitness Evidence Procedures: New ldeas for the Oldest Way
to Solve a Case, 1 CAN. J. POLICE & SECURITY SERVICES 5 (Spring 2003) (explaining
“recommended” policies and procedures for eyewitness identification), available at
http://www.psychology.iastate.edu/faculty/gwells/CJPSSarticle.pdf; Wis. Dep’T OF
JUSTICE, OFFICE OF ATTORNEY GEN., MODEL PoLICY & PROCEDURE FOR EYEWITNESS

IDENTIFICATION (2005), available at http://www.doj.state.
wi.us/dles/tns/eyewitness.asp.

33. INNOCENCE COMM’N FOR VA., supra note 20, at 13.

34. Joannou & Winstead, supra note 25, at 10-11.

35. It is not uncommon for juries to reject alibi evidence—even true alibi

evidence—particularly when the alibi witnesses are perceived as motivated to protect the
defendant. See Elizabeth A. Olson & Gary L. Wells, What Makes a Good Alibi? A
Proposed Taxonomy, LAwW & Hum. BEHAV. 157, 157-58 (2004) (noting that, even for
individuals later exonerated by DNA testing, alibi evidence is often ineffectual and that
indeed “‘weak alibis’ [are] often exploited by prosecutors and used as incriminating
evidence”); R.C.L. Lindsay et al., Mock-Juror Evaluations of Eyewitness Testimony: A
Test of Metamemory Hypotheses, 15 J. App. Soc. PsycHoL. 447 (1986) (finding that only
alibi witnesses who were not relatives of the defendant were effective at reducing
convictions in cases where an eyewitness identified the defendant as the perpetrator).
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Anderson’s appearance, and the absence of physical evidence. Even
more significantly, the premature focus on Anderson meant that no one
pursued evidence that was available before trial that pointed toward the
true perpetrator.®® As the Virginia Innocence Commission concluded,
“[o]nce the victim identified Anderson, .. .the police did not pursue
additional leads.”®

The DNA testing that exonerated Anderson in 2002 identified the
true perpetrator—a man named Otis “Pop” Lincoln.® The match to
Lincoln should not have come as a surprise. Lincoln’s name had been
circulating in the community as a likely suspect for some time prior to
Anderson’s conviction, but no one investigated him.%*® Two friends of
the Anderson family said before trial that just before the rape they saw
Lincoln riding a bicycle toward the shopping center where the attack
occurred—a fact of particular significance because the attacker rode a
bicycle.”” Moreover, these witnesses heard Lincoln make sexually
suggestive comments to two young white girls, and then boast as he rode
past that he would force himself onto a woman if she refused his
advances.* The owner of the bicycle that was used by the assailant also
said that Lincoln had stolen it from him approximately thirty minutes
before the rape.*? After Anderson was arrested, others in the community
reported to Anderson’s mother that Lincoln drove by her house one day
because he wanted to see “the young boy who was taking his rap.”*
Moreover, unlike Anderson, Lincoln had a criminal record for sexual
assault and was awaiting trial for another sexual attack at the time.**
Nonetheless, even Anderson’s defense lawyer declined to investigate or
call any witnesses who could have linked Lincoln to the crime at trial.*®

Eventually, six years later, at proceedings on Anderson’s
application for habeas corpus, Lincoln confessed fully to the crime in
court under oath and provided details of the attack.”® Nevertheless, the
same judge who presided over the original trial refused to credit
Lincoln’s confession, finding that it was untruthful.*” The Governor

36. INNOCENCE COMM’N FOR VA., supra note 20, at 13.
37. Id.

38. Id. at 14.

39. Id. at 70.

40. Id.

41. Id.

42. Id.

43. Id.

44, Id. at 13.

45, Innocence Project, supra note 24.

46. Id.; Joannou & Winstead, supra note 25, at 13.
47. Innocence Project, supra note 24.
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subsequently refused to intervene and denied clemency.”® Anderson
remained in prison, and then on parole, for several more years until DNA
testing confirmed that Lincoln, not Anderson, was the attacker.*

Other aspects of the case also reveal just how stubborn erroneous
beliefs in guilt can be. Despite the weakness of the case against
Anderson, and the abundance of evidence that should have alerted
authorities to investigate Lincoln, the original prosecutor in the case
claimed that, from his perspective and until the exoneration, the
Anderson case was “the clearest case he had ever had.”®® Although
Anderson’s trial lawyer made numerous egregious errors, the trial court
was unwilling to grant a new trial on a claim of ineffective assistance of
counsel. The court concluded that it made no difference that: (1) counsel
had a conflict of interest because he had previously represented Lincoln
on a previous attempted rape charge; (2) although the lawyer knew there
was evidence against Lincoln, and admitted that he suspected Lincoln, he
failed to disclose his prior representation of Lincoln, his suspicions about
Lincoln, and his conflict of interest to Anderson; (3) despite Anderson’s
mother’s repeated pleas, the lawyer failed to call Lincoln or the other
witnesses who had watched Lincoln harass the young women, make
threats, and ride off on a bicycle toward the crime scene just before the
attack in this case; and (4) the lawyer failed to ask that the bicycle ridden
by the attacker on the day of the rape be fingerprinted or introduced into
evidence, even though the bicycle was in police custody. The trial court
found that all of this was insufficient to meet the two-pronged test for
ineffective assistance of counsel.™

B. Steven Avery

Like Marvin Anderson, Steven Avery was convicted of a brutal rape
primarily on the strength of the victim’s eyewitness identification.*
Like Anderson, Avery was convicted despite strong alibi evidence, and
even though the true perpetrator was well known to police and
prosecutors and should have been a prime suspect.® Also like
Anderson, Avery was wrongly convicted because tunnel vision
prevented system actors from considering alternative theories about the

48. Id.

49. Id.

50. Joannou & Winstead, supra note 25, at 18.

51.  See Strickland v. Washington, 466 U.S. 668, 669 (1984).

52. Memorandum from Peggy A. Lautenschlager, Attorney General, State of
Wisconsin, to Mark Rohrer, District Attorney, Manitowoc County, Wisconsin (Dec. 17,
2003), available at http://www.doj.state.wi.us/newsarchive/rep121803_DCl.asp.

53. Id.
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crime until DNA evidence finally proved in 2003 that Avery was
innocent, and that another man, Gregory Allen, was guilty.> By then,
Avery had served more than eighteen years in prison.*

The rape and attempted murder in Avery’s case was committed in
broad daylight on a beach in Manitowoc County, Wisconsin, in 1985.>°
While being treated in the hospital after the attack, the victim gave police
a description of her attacker and helped create a composite sketch.”’
Based on that description and sketch, local sheriff’s deputies thought the
attacker might be Avery.”® Law enforcement knew Avery because
Manitowoc was a small community, he had relatives who worked in the
sheriff’s department, he had previously been convicted of two counts of
burglary and one count of cruelty to an animal, and he was being
prosecuted at the time for allegedly forcing the wife of a deputy off the
road at gunpoint as part of an ongoing feud.*

The sheriff presented Avery’s photo to the victim as part of a nine-
photo simultaneous array, telling her that “the suspect might be in
there.”® The victim later said that the sheriff’s statement led her to
“believe[] that the suspect’s photograph was included in the group of
nine photos.”® However, a photograph of Allen, the true perpetrator,
was not included in the array and the victim instead selected Avery’s
photo.®? Three days later, after the victim had been informed that police
had arrested the man she identified, police conducted a live-person
lineup to confirm her identification.® Avery was the only person in the
lineup whose photo had also been in the previous photo array.®* Avery
was also the shortest, youngest, and fairest person in the lineup.® Unlike

54. Id.

55. Id. Two years later, Avery was charged with a subsequent rape and murder
of a young woman committed in October 2005. As of this writing, Avery has not yet
been tried on those charges. The new charges raise no questions about the validity of the
previous exoneration. Regardless of the outcome of the pending trial, Avery’s wrongful
conviction in 1985 remains an important case study in the problem of tunnel vision.

56. Id.
57. Id.
58. Id.
59. Id.
60. Id.

61. Hearings of the Wisconsin Assemb. Judiciary Comm. Avery Task Force,
2003-2004 Leg., Reg. Sess. (Wis. 2004) (statement of Penny Beerntsen) [hereinafter
Beerntsen Statement].

62. Id. at 1.

63. Memorandum from Peggy A. Lautenschlager to Mark Rohrer, supra note
52.

64. Id.

65. Id.
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Avery, a few of the people in the lineup wore professional attire such as
neck ties, and some wore glasses.®® Records from the lineup indicate
that one lineup member looked at Avery during most of the lineup.®’
Again, the victim picked Avery.%®

The State bolstered its eyewitness evidence with circumstantial
evidence. Deputies swore that the night of the arrest they told Avery
only that he was being arrested for attempted murder, yet they claimed
Avery told his wife that he was being accused of attempting to murder a
“girl.”® Despite the ambiguous nature of that evidence, the deputies, the
prosecutor, and, ultimately, the courts thought it was highly
incriminating that Avery seemed to know the gender of the victim.” In
addition, to rebut Avery’s alibi—his claim that he had spent the day
pouring concrete with his extended family and friends—the State offered
evidence that the State Crime Laboratory could find no traces of concrete
dust on his clothing.” The State also offered evidence that a hair found
on A%/ery’s tee shirt was microscopically similar to the victim’s head
hair.

Avery’s defense was unusually strong. He presented sixteen alibi
witnesses who confirmed that he had been pouring concrete during the
day and then had taken his wife and five young children—including six-
day-old twins—to Green Bay, more than an hour’s drive away, for
supper and to shop for paint.”?® Instead of taking pause from this
evidence, the State sought a way to minimize its significance. The
prosecutor impeached the testimony of Avery’s family and friends as

66. Id.
67. Id.
68. Id.
69. Id.

70.  See State v. Avery, 213 Wis. 2d. 228, 245, 570 N.W.2d 573, 581 (Ct. App.
1997) (referring to the “powerful” evidence that Avery referred to the victim as a female
prior to being told the gender of the victim by the police).

71. Id.; Memorandum from Peggy A. Lautenschlager to Mark Rohrer, supra
note 52.

72. Microscopic hair analysis has been roundly criticized in recent years as
“junk science.” Postconviction DNA testing has shown that microscopic hair analysis is
frequently misleading or inaccurate. See Neufeld, supra note 13, at S107-8; Clive A.
Stafford Smith & Patrick D. Goodman, Forensic Hair Comparison Analysis: Nineteenth
Century Science or Twentieth Century Snake Qil?, 27 CoLuM. Hum. RTs. L. Rev. 227
(1996) (discussing the questionable scientific foundation of microscopic hair analysis).
The Wisconsin State Crime Laboratory no longer performs microscopic hair analysis, in
part because DNA testing is so much more reliable. Telephone interview by Keith
Findley with Jerome Geurts, Director, Wis. State Crime Laboratory (April 27, 2006).

73. Memorandum from Peggy A. Lautenschlager to Mark Rohrer, supra note
52.
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biased.” When Avery presented the testimony of unbiased witnesses—
the clerk and the manager at the Shopko store where Avery purchased his
paint in Green Bay—sheriff’s deputies sought a way around their
testimony. The clerk and the manager, who had not known Avery
previously, remembered him checking out because it was unusual to see
a family with five young children, including twins who were less than a
week old. And they produced the cash register tape showing that Avery
and his family had checked out at 5:13 p.m.—a little over an hour after
the victim claimed the attack had begun.” Sheriff’s deputies countered
that they had done a timed drive from the location of the assault to the
Green Bay Shopko and had been able to make it to the checkout line in
fifty-seven minutes.”® But, as the Attorney General concluded after
investigating Avery’s wrongful conviction in 2003:

[TThe officers admitted that they went ten miles per hour over
the speed limit to reach those numbers and the officers did not
account for potential delays resulting from the presence of five
children, including six-day old twins, all of whom were seen
with Avery and his wife at the Shopko. Moreover, the
reenactment did not allow any time for picking up Avery’s
family and would therefore assume that Avery’s wife and five
children were at the beach somewhere or in the car while he
committed the assault.”’

Simply put, tunnel vision prevented the deputies, the prosecutor, the
judge, and the jury from appreciating the implausibility of that scenario.
Even more startling, however, the sheriff’s department and
prosecutor refused to consider or investigate the true perpetrator, even
though he was in their sights all along. Allen, who was identified as the
true perpetrator by a cold hit in the DNA database in 2003, was a known
sexual offender in Manitowoc County prior to this offense, and his
offenses were escalating.”® Two years earlier, the same prosecutor who
prosecuted Avery had convicted Allen of a very similar attempted sexual
assault—Allen masturbated while walking behind a woman and then
lunged at her—on the same beach as the site of the attack in 1985.° At
the time of the 1985 offense, Allen was a chief suspect in the murder of a

74. See Avery, 213 Wis. 2d. at 245, 570 N.W.2d at 581.
75. Memorandum from Peggy A. Lautenschlager to Mark Rohrer, supra note
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78. Id.

79. Id.
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fifteen-year-old girl in North Carolina, and was suspected of a series of
attempted sexual assaults, attempted burglaries, window peepings, and
acts of exposing himself in Manitowoc County.®® Allen was considered
such a threat to commit a sexual assault that Manitowoc police
maintained daily surveillance on him, checking on his whereabouts as
many as fourteen times each day, during the two weeks prior to the 1985
assault for which Avery was wrongly convicted.®* The day of the attack,
police were called away to other duties and were only able to check on
Allen once.®> In fact, before Avery was convicted, at least two
employees in the district attorney’s office expressed concern that they
believed Allen, not Avery, was responsible for the assault for which
Avery stood charged.®

Nonetheless, the sheriff’s department and prosecutor steadfastly
refused to consider that Avery might not be guilty, or to investigate
Allen. When the police department suggested to the sheriff’s department
that Allen might be the perpetrator, the sheriff simply responded that
Allen had been ruled out as a suspect.** When the victim inquired about
the police department’s concerns regarding Allen, the sheriff’s
department told her, “Do not talk to the Manitowoc Police Department. It
will only confuse you. We have jurisdiction.”® and all “other suspects
ha[ve] been looked at and were ruled out . . ..”*

The resilience of the view that Avery was guilty also infected the
postconviction and appellate stages of the case. On direct appeal, the
court of appeals rejected challenges to the out-of-court identifications,
concluding that, despite the now-apparent deficiencies in the
identification procedures that were employed, “the photo array
constitute[d] one of the fairest ones this court ha[d] seen.”®’
Subsequently, in 1995, Avery obtained postconviction DNA testing in an

80. Id. Finally, ten years after the 1985 assault, Gregory Allen was convicted
of a subsequent sexual assault of a woman in Green Bay, and was sentenced to sixty
years in prison. Meg Jones, Man Linked to Sexual Assault Transferred to Waupun,
MILWAUKEE ~J.  SENTINEL, Sept. 26, 2003, at 3B, available at
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MILWAUKEE J.  SENTINEL, Oct. 20, 2003, at 1A, available at
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attempt to prove his innocence.® Unfortunately, the technology was not
advanced enough at that time to produce dispositive results.* The DNA
taken from the victim’s fingernail scrapings (she said she had scratched
at her attacker) showed the presence of DNA from the victim and an
unknown third person, but could not conclusively exclude (or include)
Avery.*® Avery argued that the third-party DNA had to be the real
attacker’s, but the courts denied relief, concluding that the foreign DNA
could have gotten under the victim’s fingernails innocently.®* Despite
the now-apparent weaknesses in the State’s case, including Avery’s
sixteen alibi witnesses, the court of appeals asserted that it did not “view
this case as ‘extremely close,”” and accordingly concluded that the new
DNA evidence was not enough to warrant a new trial.*

In September 2003, the Wisconsin State Crime Laboratory was able
to use previously unavailable technologies to extract a DNA profile from
the victim’s pubic hair combings.”® That DNA profile conclusively
excluded Avery.** Moreover, when laboratory analysts ran that profile
through the State DNA Databank, they obtained a cold hit on Allen,
whose profile was in the databank because he had subsequently
committed another sexual assault, for which he was by then serving sixty
years in prison.” By stipulation of the parties and order of the court,
Avery was exonerated and released the following day.®

C. The Central Park Jogger Case

To say that tunnel vision has affected the investigation and
prosecution of a case is not necessarily to say that police were motivated
improperly, or that their initial suspicions about the defendant were
unfounded. Rather, it is simply to observe that police (and eventually

88. Wisconsin ~ Innocence  Project, Case Profiles: Steven  Avery,
http://www.law.wisc.edu/fjr/innocence/avery_Summary2.htm (last visited Mar. 28,
2006).
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prosecutors and courts) might have focused too quickly or exclusively on
a suspect or suspects. It is to caution everyone in the criminal justice
system to be receptive to, and make inquiry into, alternative possibilities,
even when the evidence against a given suspect looks powerful.

The Central Park Jogger case serves as an example. On an April
evening in 1989, around 9:15 p.m., a young woman was attacked, beaten,
sexually assaulted, and left nearly dead in New York City’s Central
Park.”” Remarkably, she survived despite the loss of nearly 80 percent of
her blood.” But she retained no memory of the attack.*

Quickly, and with good reason, police and prosecutors focused their
attention on a group of youths who had been “wilding” in the park that
night. This group of teenage boys, estimated at up to forty or fifty in
number, spent the evening roaming the park, harassing, physically
beating, and attempting to rob joggers, cyclists, and others in the park.'®
Responding to complaints about these attacks, several police officers
spotted fifteen to twenty boys in the park around 10:15 p.m. and caught
several of them as they fled.*™

Later that night, around 1:00 a.m., two men discovered the female
jogger’s nearly lifeless body in the park.'® Because she was found near
the location where several other victims had been attacked that night,
police suspected the boys were also responsible for the attack on the
female jogger.'® Throughout the rest of that night and the next day,
police and prosecutors interrogated the fourteen- to sixteen-year-old
suspects (including several who were arrested the next day).'®*
Ultimately, after interrogations that ranged from fourteen to thirty
hours,'®® police and prosecutors succeeded in obtaining confessions from
five boys to the rape of the Central Park Jogger.’® Four of those five
confessions were videotaped.'”” But only the confessions were recorded;
the hours of interrogations that led up to the confessions were not.*®

97. Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in
the Post-DNA World, 82 N.C. L. Rev. 891, 894 (2004).

98. Id.

99. Saul M. Kassin & Gisli H. Gudjonsson, The Psychology of Confessions: A
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Precisely what happened during the hours of unrecorded
interrogations was a matter of contention both before and at trial. The
boys and their parents claimed coercion, alleging that the police slapped,
yelled, and cursed at the boys, called them liars, and suggested they
would be released if they confessed.'® Police admitted lying to the boys
about fingerprint evidence, but denied any coercive tactics.*® The trial
court credited the police version and held that the boys’ confessions were
admissible at trial."* Regardless of where the truth about those
interrogations lay, two things are clear: police and prosecutors were
focused on the boys as suspects, and they succeeded in getting the boys
to confess.

At trial, prosecutors also introduced evidence that hair consistent
with the victim’s hair was found on one of the boys’ clothing, along with
a bloody rock that prosecutors claimed the boys used to bludgeon the
jogger.? All five boys were convicted of participating in the rape of the
jogger and other attacks committed in the park that night.**®

In 2002, evidence began to emerge that the boys were innocent.
In January of that year, a man named Matias Reyes confessed to
authorities that he raped the Central Park Jogger, and that he had acted
alone.’™ It turned out that Reyes “was one of New York City’s most
notorious serial rapists.”*® In the months following the Central Park
attack, until his apprehension in August 1989, he had “terrorized the
Upper East Side, raping four women, one of whom, a pregnant woman,
he killed after raping her in front of her children.”*” DNA subsequently
confirmed the confession: Reyes’s DNA matched semen on the jogger’s
sock.® Mitochondrial DNA testing of the hair found on one of the
boys’ clothing also showed that it probably was not the jogger’s, and
additional testing on the bloody rock showed the blood and hair on the
rock were not hers either.*** A subsequent investigation by the district
attorney’s office found no link between Reyes and any of the five
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defendants.*”® Moreover, the district attorney’s office concluded that the
confessions from the five boys were inconsistent with one another on
“virtually every major aspect of the crime,”*?! were inconsistent with the
objectively verifiable evidence, and were demonstrably false in
significant respects.*” Accordingly, the district attorney’s office joined
in a motion to vacate the convictions and the court set aside all five
convictions in December 2002.'%

Despite this new evidence, former prosecutors and police involved
in the case sharply criticized the district attorney’s office for joining in
the motion to vacate the convictions.”® The police department
conducted its own investigation and issued a report that ultimately
supported the decision to vacate the convictions, but disputed many of
the district attorney’s conclusions, sought to discredit Reyes’s detailed
confession, and offered several theories to explain how the boys might
have committed the crime with Reyes.'?®

Il. THE SOURCES OF TUNNEL VISION

A. Tunnel Vision as a Function of Cognitive Biases

The tendency toward tunnel vision is partly innate; it is part of our
psychological makeup. Tunnel vision is the product of a variety of
cognitive distortions that can impede accuracy in what we perceive and
in how we interpret what we perceive. Psychologists analyze tunnel
vision as the product of various cognitive “biases,”*?® such as
confirmation bias, hindsight bias, and outcome bias. These cognitive
biases help explain how and why tunnel vision is so ubiquitous, even
among well-meaning actors in the criminal justice system.

120. Affirmation in Response to Motion to Vacate Judgment of Conviction 46,
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Understanding these biases offers some insight into the reforms or
remedies that might be implemented to try to counteract tunnel vision, as
well as insight into reforms that are likely to be futile.

The cognitive biases to which we refer have been the subject of
substantial study by experimental psychologists over the course of many
decades,*” but the tendency of humans toward such biases has been
obvious to careful observers since time immemorial.*?® What has not
been so obvious prior to the investigation of modern science is the extent
to which such biases can operate without conscious recognition, and the
variety of circumstances that can intensify the effects of the underlying
biases.

Different researchers use slightly different labels for related and
sometimes overlapping conditions and effects. The foundational
tendency is probably best understood as an expectancy bias, which is a
form of confirmation bias.**® When people are led by circumstances to
expect some fact or condition (as people commonly are), they tend to
perceive that fact or condition in informationally ambiguous
situations.”®®  This can lead to error biased in the direction of the
expectation.™ When what a person expects to see is the result of the
person’s own generation of hypotheses, theories, or scenarios about what
must be the case, the personal investment in those hypotheses will
reinforce the tendency to perceive or overvalue confirming information
and to miss or irrationally undervalue disconfirming information.'*
Similarly, when such hypotheses are provided by a person of superior

127. See THOMAS GILovICH, How WE KNow WHAT ISN’T So: THE FALLIBILITY
OF HUMAN REASON IN EVERYDAY LIFE 33 (1991); RICHARD NISBETT & LEE Ross, HUMAN
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Lessons of Cognitive Science, 47 WM. & MARY L. Rev. 8 (2006); Charles G. Lord et al.,
Biased Assimilation and Attitude Polarization: The Effects of Prior Theories on
Subsequently Considered Evidence, 37 J. PERSONALITY & Soc. PSycHoL. 2098 (1979);
Raymond S. Nickerson, Confirmation Bias: A Ubiquitous Phenomenon in Many Guises,
2 Rev. GEN. PsycHoL. 175, 175 (1998); Yaacov Trope & Akiva Liberman, Social
Hypothesis Testing: Cognitive and Motivational Mechanisms, in SOCIAL PSYCHOLOGY:
HANDBOOK OF BAsIC PRINCIPLES 239, 239-70 (E. Tory Higgins & Arie W. Kruglanski
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status in a team effort, or when self-worth and role-success contribute to
emotional investment, the confirmation bias can be amplified, so that
even the most obvious and unambiguous “disconfirming” information
may remain undiscovered, or be dismissed.'*

In a sense, cognitive biases are a byproduct of our need to process
efficiently the flood of sensory information coming from the outside
world. Without some system of categories or “schemata” to organize
that information, it would remain, in the imagery of noted psychologist
and philosopher William James, a “blooming, buzzing confusion.”*** It
is likely that most of the cognitive biases and heuristics that appear to be
wired into us were adaptive to the conditions under which we evolved as
a species. But as a result of this necessary system of categorization,
interpretation, and selective attention, we can be subject to error. The
effects can be pernicious, whether the investigators involved are
scientists or homicide detectives, unless the biasing tendencies are
recognized and steps are taken to control or correct for them.

1. CONFIRMATION BIAS

Confirmation bias, as the term is used in psychological literature,
typically connotes the tendency to seek or interpret evidence in ways that
support existing beliefs, expectations, or hypotheses.'® The bias has
several expressions. In part, the bias reflects that, when testing a
hypothesis or conclusion, people tend to seek information that confirms
their hypothesis and to avoid information that would disconfirm their
hypothesis.

For example, a classic study asked people to find the rule that was
used to generate a series of triplets of numbers (that is, a series such as 4-
6-8)."*" The experimenter presented the triplet and asked the subjects to
hypothesize a rule that explained the sequence.’® The subjects then
tested their hypotheses by proposing additional triplets; the experimenter
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then told them whether the proposed sequences fit the rule.*®* The
subjects typically tested their hypotheses only by proposing triplets that
fit their hypotheses.**® Because the subjects rarely proposed triplets that
did not fit their hypotheses, they were precluded from ever discovering
that their hypotheses were wrong and that they had merely proposed
triplets that also fit the actual rule.'* In essence, subjects showed a
preference for evidence that would confirm their hypothesis over
evidence that would disconfirm it, even though the latter would have
been more probative.*

In another experiment, subjects were given four cards, each with a
different letter or number—an A, B, 2, or 3—on the side facing up.**®
They were then given a hypothesis, that any card with a vowel facing up
had an even number on the reverse side, and were asked which card or
cards they would turn over first to test that hypothesis.'* The most
common response was to turn over the A and 2 cards—cards that could
offer evidence consistent with the hypothesis."* Turning over the 2
card, however, was actually uninformative because it could only confirm
the hypothesis—a vowel on the other side would be consistent with the
hypothesis, but a consonant would neither confirm nor disprove the
hypothesis.**® Turning over the 3 card potentially could have been very
informative because a vowel on the other side would have disproved the
hypothesis.™*’ But subjects rarely turned over the 3 card because they
naturally sought confirming, not disconfirming, evidence.**

Studies show that this preference for confirming information
prevails in a social context as well.*** For example, in a study that has
been repeated numerous times in different ways, subjects were asked to
interview a target person to determine whether that person was an
introvert or an extrovert.™ In one study, the interviewers were given a
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list of questions to select from to probe the target’s personality.” Half
of the interviewers were told to choose questions that would test whether
the person was an extrovert, and the other half were told to choose
questions that would test whether the person was an introvert.'*
Consistently, interviewers chose questions that would prove, but never
disprove, the implicit hypothesis.*®®  Hence, subjects told to ask
guestions to test for extroversion chose questions like, “What would you
do if you wanted to liven things up at a party?” while subjects testing for
introversion asked questions like, “What is it about large groups that
make you feel uncomfortable?”*>*

Numerous studies have repeatedly shown this confirmation bias,
and have found that people seek information in ways that increase their
confidence in prior beliefs or hypotheses—as in the studies cited here—
even when they have no vested interest in those hypotheses.™
Consistently, studies also confirm that people prefer to test a hypothesis
or rule “by choosing only examples that would be classified as instances
of the sought-for concept if the hypothesis were correct.”**® People
disfavor choices that would disprove the hypothesis.” Ironically, this
confirmation preference not only inhibits discovering the incorrectness of
a particular hypothesis, but “this strategy would not yield as strongly
confirmatory evidence, logically, as would that of deliberately selecting
tests that would show the hypothesis to be wrong, if it is wrong, and
failing in the attempt.”™®  Although such confirmation-biased

151. Miriam Bassok & Yaacov Trope, People’s Strategies for Testing
Hypotheses About Another’s Personality: Confirmatory or Diagnostic?, 2 Soc.
COGNITION 199, 202 (1984).

152. Id.

153. Id. at 210.

154. Burke, supra note 127, at 9; Mark Snyder & William B. Swann, Jr.,
Hypothesis-Testing Processes in Social Interaction, 36 J. PERSONALITY & SocC. PSYCHOL.
1202, 1202-12 (1978); GILOVICH, supra note 127, at 34-35.

155.  Nickerson, supra note 127, at 178; GILoVICH, supra note 127, at 33.

156.  Nickerson, supra note 127, at 178.

157. In part, we have a natural preference for confirmatory information because
“it is easier to deal with cognitively.” GiLovicH, supra note 127, at 31. Confirming
information tends to be directly relevant to the proposition at issue, whereas information
that fails to confirm a proposition can be only indirectly relevant, and accordingly
requires additional cognitive steps “to put the information to use.” Id. at 31-32. In
addition, nonconfirmatory information is typically framed as a negative, “and we
sometimes have trouble conceptualizing negative assertions.” Id. at 32. To illustrate,
Gilovich has noted how much easier it is to conceptualize the statement, “All Greeks are
mortals,” than the negative of that statement, “All non-mortals are non-Greeks.” Id.

158.  Nickerson, supra note 127, at 179.  All writers on the general theory of
investigation appear to agree that looking for disconfirming evidence is the preferable
way to structure an investigation if the goal is to maximize accuracy. See Risinger et al.,



312 WISCONSIN LAW REVIEW

information is often less probative than disconfirming information might
be, people fail to recognize the weakness of the confirming feedback
they receive or recall.™® In this sense, the data “suggest that feedback
that is typically interpreted by participants to be strongly confirmatory
often is not logically confirmatory, or at least not strongly so. The
‘confirmation’ the participant receives in this situation is, to some
degree, illusory.”**

Empirical research also demonstrates that people not only seek
confirming information, they also tend to recall information in a biased
manner. Experiments show that, when revisiting information previously
obtained, people search their memories in biased ways, preferring
information that tends to confirm a presented hypothesis or belief.*** For
example, in one study participants were read a story about a woman who
behaved in a number of both introverted and extroverted ways.'®® Two
days later, half the participants were asked to assess the woman’s
suitability for a job that obviously required extroversion; the other half
were asked to assess the woman’s suitability for a job that would
presumably demand introversion.'®®* Those asked to assess the woman’s
suitability for the extroverted job recalled more examples of the woman’s
extroversion, and those asked to assess her suitability for the introverted
job recalled more instances of her introversion.’® The hypothesis at
issue—the woman’s suitability for the particular job—biased the way
participants searched their memories for confirming evidence.*®

In addition to seeking and recalling confirming information, people
also tend to give greater weight to information that supports existing
beliefs than to information that runs counter to them:'®® that is to say,
people tend to interpret data in ways that support their prior beliefs.*®’
Empirical research demonstrates that people are “incapable of evaluating
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the strength of evidence independently of their prior beliefs.”'®® This
process of selective information processing has been studied extensively,
and the findings have been replicated in many contexts.*® In part, the
research shows a general tendency to “overweight positive confirmatory
evidence” and “underweight negative discomfirmatory evidence.”*”® In
other words, “people generally require less hypothesis-consistent
evidence to accept a hypothesis than hypothesis-inconsistent evidence to
reject a hypothesis.”*"*

Social scientists have attributed this phenomenon, at least in part, to
motivational factors.'>  When presented with information that
challenges their beliefs, people are motivated to defend those beliefs in a
way that reinforces their initial viewpoint.

[People] will search internally for material that refutes the
disconfirming evidence, and, once that material is retrieved
from memory, there will be a bias to judge the disconfirming
evidence as weak. In contrast, when presented with
information that supports prior beliefs, people allocate fewer
resources to scrutinizing the information and are more inclined
to accept the information at face value.'”

Indeed, studies show that, in some circumstances, people do not
respond to information at variance with their beliefs by simply ignoring
it, but rather by working hard to examine it critically so as to undermine
it.'’* “The end product of this intense scrutiny is that the contradictory
information is either considered too flawed to be relevant, or is redefined
into a less damaging category.”'’® Moreover, people tend to use
different criteria when they evaluate data or conclusions that they desire
than when they evaluate conclusions they disfavor.*”® For preferred
conclusions, “we ask only that the evidence not force us to believe
otherwise ....”"*"" For disfavored conclusions, however, “we ask
whether the evidence compels such a distasteful conclusion—a much
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more difficult standard to achieve.”*®  Thus, “[flor desired
conclusions . . . itis as if we ask, ‘Can | believe this?’ but for unpalatable
conclusions we ask, ‘Must | believe this?’"*"®

Accordingly, when considering data, people sometimes see patterns
they are looking for even when those patterns are not really there.*® On
a social level, numerous studies have shown that descriptions provided in
advance (expectations) about a person’s qualities can affect how others
assess that person.'®! For example, observers who were told in advance
that a person had particular personality characteristics tended to see those
qualities in that person, whether or not those characteristics were
objectively present.*®> This phenomenon can be particularly significant
in criminal cases, where an individual is being judged—by police,
prosecutors, defense lawyers, judges, and jurors—and where the initial
working hypothesis presented to each actor in the system is that the
defendant is guilty (despite the theoretical presumption of innocence).

While biases thus affect the acquisition and interpretation of
information, and thereby impede rational or logical adjustment of
hypotheses or conclusions to reflect new information, natural tendencies
also make people resistant to change even in the face of new evidence
that wholly undermines their initial hypotheses.’® This phenomenon,
known as belief perseverance or belief persistence, can render a belief or
opinion very intractable.’® People are naturally disinclined to relinquish
initial conclusions or beliefs, even when the bases for those initial beliefs
are undermined.'®® Thus, people are more likely to question information
that conflicts with preexisting beliefs, and are more likely to interpret
ambiguous information as supporting rather than disconfirming their
original beliefs.’®® People “can be quite facile at explaining away events
that are inconsistent with their established beliefs.”*®’

For example, empirical research has shown that people find it quite
easy to form beliefs that generally explain an individual’s behavior, and

178. Id. at 84.

179. Id.

180.  Nickerson, supra note 127, at 181; see GILOVICH, supra note 127, at 15-18.

181.  Nickerson, supra note 127, at 181.

182. Id.

183. Id. at 187.

184. Id.; Burke, supra note 127, at 13; Joel D. Lieberman & Jamie Arndt,
Understanding the Limits of Limiting Instructions: Social Psychological Explanations for
the Failures of Instructions to Disregard Pretrial Publicity and Other Inadmissible
Evidence, 6 PsycHoL. Pus. PoL’y & L. 677, 691 (2000).

185.  Nickerson, supra note 127, at 187.

186. Id.
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to persevere with those beliefs even after the premise for the initial belief
is shown to be fictitious.’® In a classic study, subjects were asked to
distinguish between authentic and fake suicide notes.’® At various
points, subjects were given feedback about how they were performing.**°
The feedback was in fact independent of the choices they made;
researchers randomly informed the participants that they were
performing far above average or far below average.’® Researchers then
debriefed the participants, explicitly revealing to them that the feedback
had been false, predetermined, and independent of their choices.'** Yet,
when later asked to rate their ability to make such judgments, those who
had received positive feedback rated their ability much higher than those
who had received negative feedback, even though they had all been told
that their feedback was arbitrary.*®?

A follow-up experiment found similar perseverance effects for
people who did not perform the tasks themselves, but who observed
others performing the tasks as well as the debriefing sessions.** In other
words, observers also maintained their beliefs about the subject’s ability
to perform the assigned task, even after learning that the bases for their
beliefs were false.®®

The belief perseverance phenomenon is apparent in many of the
wrongful conviction cases.'® For example, even when presented with
DNA evidence proving that semen taken from a sexual assault victim
could not have come from the defendant, prosecutors sometimes persist
in their guilt judgments and resist relief for the defendant.” As
Professor James Liebman has observed, “prosecutors have become . . .
sophisticated about hypothesizing the existence of ‘unindicted co-

188. Id. at 188.
189. Id. at 187-88.
190. Id. at188.
191. Id.

192. Id.

193. Id. at 181; Burke, supra note 127, at 13; Lee Ross, Mark R. Lepper &
Michael Hubbard, Perseverance in Self-Perception and Social Perception: Biased
Attributional Processes in the Debriefing Paradigm, 32 J. PERSONALITY & SoC. PSYCHOL.
880, 882 (1975).

194.  Nickerson, supra note 127, at 188.

195.  See id.; Burke, supra note 127, at 14.

196. See Daniel S. Medwed, The Zeal Deal: Prosecutorial Resistance to Post-
Conviction Claims of Innocence, 84 B.U. L. Rev. 125, 129 (2004).

197. See id. According to Medwed, empirical evidence shows that prosecutors
have consented to DNA tests in less than 50 percent of the cases in which testing later
proved innocence. Id. Medwed has expressed alarm at the “qualitative evidence of
prosecutorial indifference and, on occasion, hostility to even the most meritorious of
post-conviction innocence claims.” 1d.
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ejaculators’ (to borrow Peter Neufeld’s phrase) to explain how the
defendant can still be guilty, though another man’s semen is found on the
rape-murder victim.”*%

Thus, these cognitive biases help explain what went wrong in many
wrongful conviction cases, including the cases of Anderson, Avery, and
the Central Park Jogger defendants. Convinced by an early—although
plainly flawed—eyewitness identification, police and prosecutors in the
Anderson and Avery cases sought evidence that would confirm guilt, not
disconfirm it. They searched for incriminating evidence against their
suspects, but never looked at viable alternative perpetrators. When
confronted with ambiguous or inherently weak evidence—such as the
microscopic hair “matches” and Avery’s statement that police had
accused him of Killing a “girl”—police and prosecutors interpreted it as
powerfully incriminating. When confronted with contrary evidence—
such as the many alibi witnesses in Avery and Anderson’s cases, the
inconsistencies and inaccuracies in the confessions in the Central Park
Jogger case, and the perpetrator’s confessions in Anderson’s case and the
Central Park Jogger case—they sought to discredit or minimize that
evidence. In Avery’s case, for example, the prosecution even
hypothesized that Avery committed the rape while his wife and five
children waited for him in the car; that Avery then collected his family
and made a mad dash to the Shopko store in Green Bay, exceeding the
speed limit the entire way; toted his children, including two infants,
through the store; and raced to the checkout line with paint in time to
checkout within the time frame permitted by the evidence. The stubborn
assessment of guilt in these cases persisted on appeal and through
postconviction proceedings, tainting perspectives on the relative strength
of the States’ and defendants’ cases and even leading authorities to reject
a full confession by the true perpetrator in Anderson’s case.'*®

2. HINDSIGHT BIAS AND OUTCOME BIAS

Tunnel vision is reinforced by other cognitive distortions as well,
including hindsight bias, or the “knew-it-all-along effect.””® Cognitive

198. James S. Liebman, The New Death Penalty Debate: What’s DNA Got to Do
with It?, 33 CoLumM. HuM. RTs. L. Rev. 527, 543 (2002).

199.  While confirmation bias is typically associated with the investigation
stages of cases, the same phenomenon is present throughout the criminal justice system,
and is even encouraged as a matter of policy. See infra Part 11.C.

200. Scott A. Hawkins & Reid Hastie, Hindsight: Biased Judgments of Past
Events After the Outcomes Are Known, 107 PsycHoL. BuLL. 311, 311 (1990); Ulrich
Hoffrage, Ralph Hertwig & Gerd Gigerenzer, Hindsight Bias: A By-Product of
Knowledge Updating?, 26 J. EXPERIMENTAL PSYCHOL.: LEARNING, MEMORY &
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research has repeatedly shown that, in hindsight, people tend to think that
an eventual outcome was inevitable, or more likely or predictable, than
originally expected.”* Hindsight bias essentially operates as a means
through which people project new knowledge—outcomes—into the past,
without any awareness that the perception of the past has been tainted by
the subsequent information.?®?

Hindsight bias is a product of the fact that memory is a dynamic
process of reconstruction.?®> Memories are not drawn from our brains
fully formed, but are assembled from little bits and pieces of information
as we recall an event.”® Those little pieces of information about an
event or situation are constantly being updated and replaced in our brains
by new information.?®® The updated information is then used each time
we reconstruct a relevant memory, making the ultimate conclusion
appear preordained, or more likely than we could have known at the
outset.”®  Understood another way, the process is one in which an
individual reanalyzes an event so that the early stages of the process
connect causally to the end.?®” “During this process, evidence consistent
with the reported outcome is elaborated, and evidence inconsistent with
the outcome is minimized or discounted. The result of this rejudgment
process is that the given outcome seems inevitable or, at least, more
plausible than alternative outcomes.” %%

COGNITION 566, 566 (2000); Erin M. Harley, Keri A. Carlsen & Geoffrey R. Loftus, The
“Saw-It-All-Along” Effect: Demonstrations of Visual Hindsight Bias, 30 J.
EXPERIMENTAL PSYCHOL.: LEARNING, MEMORY & COGNITION 960, 960 (2004);
FITZMAURICE & PEASE, supra note 137, at 32.

A host of other psychological phenomena are also at work in ways that interfere
with rational assessment of data. Those phenomena include “anchoring effects”
(referring to the fact that estimates people make of points along a continuum are
influenced by preexisting or predetermined but task-irrelevant data); “role effects”
(referring to the fact that asking people to adopt a particular function or perspective
affects the way they seek and perceive information); “conformity effects” (reflecting that
people tend to conform to the perceptions, beliefs, and behavior of others); and
“experimenter effects” (referring to the tendency of subjects in an experiment to alter
their behavior in response to an experimenter’s behavior). For a discussion of these and
related phenomena, see Risinger et al., supra note 13, at 12-21.
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Hindsight bias might reinforce premature or unwarranted focus on
an innocent suspect in several ways. First, once a suspect becomes the
focus of an investigation or prosecution—that is, once police or
prosecutors arrive at an outcome in their own quest to determine who
they believe is guilty—the hindsight bias would suggest that, upon
reflection, the suspect would appear to have been the inevitable and
likely suspect from the beginning.?®® Moreover, events supporting a
given outcome are typically better remembered than events that do not
support that outcome.?® Hence, once police and prosecutors conclude
that a particular person is guilty, not only might they overestimate the
degree to which that suspect appeared guilty from the beginning, but they
will likely best remember those facts that are incriminating (thereby
reinforcing their commitment to focus on that person as the culprit). 2!

Second, hindsight bias has implications for the quality of the
evidence used to convict.?*? For example, hindsight bias helps explain
one way that eyewitness identification errors can contribute to tunnel
vision, and ultimately to conviction of the innocent.?® It is well
recognized that eyewitness confidence is highly malleable.”
Confirming feedback offered after an eyewitness identification can
dramatically inflate not only the witness’s confidence in the ultimate
identification, but also the witness’s assessment of the conditions
surrounding the identification.”® For example, if an eyewitness had a
poor view of a perpetrator or paid little attention to the incident at the
time, the witness likely had a poor memory of the perpetrator.”® But if
the witness nonetheless were to attempt an identification by examining a
clear picture of a suspect in a photo spread, or a good view of the suspect
in a live lineup, the witness would likely replace the original, low-quality
memory of the suspect with a clearer image from the identification
procedure.?’” Given that the witness really had a very poor memory of
the perpetrator, the witness very well could be mistaken in the

209. See Lieberman & Arndt, supra note 184, at 692.

210. Id.

211. See Harley, Carlsen & Loftus, supra note 200, at 960.

212.  See Amy L. Bradfield, Gary L. Wells & Elizabeth A. Olson, The Damaging
Effect of Confirming Feedback on the Relation Between Eyewitness Certainty and
Identification Accuracy, 87 J. APPLIED PSycHoL. 112, 112-13 (2002).
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215.  See id. at 112-13; Gary L. Wells & Amy L. Bradfield, “Good, You
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216. Harley, Carlsen & Loftus, supra note 200, at 966.

217. Id. at 966-67.
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identification.”®  But, especially if given confirming feedback, the
witness might then draw on the cleaned-up memory of the perpetrator
together with the confirming feedback to overstate both the quality of the
original viewing conditions and the confidence—the inevitability—of the
ultimate identification.?* In hindsight, the identification will appear as if
it was always inevitable and was based upon clear memories and an
excellent opportunity to view the suspect.??

Third, a reiteration effect is also linked to hindsight bias.?* Studies
have established that confidence in the truth of an assertion naturally
increases if the assertion is repeated.””” This increase in confidence from
repetition is independent of the truth or falsity of the assertion.?”®
Accordingly, the longer that police and prosecutors (and witnesses) live
with a conclusion of guilt, repeating the conclusion and its bases, the
more entrenched their conclusion becomes, and the more obvious it
appears that all evidence pointed to that conclusion from the very
beginning.”*  As a result, the reiteration effect makes it increasingly
difficult for police and prosecutors to consider alternative perpetrators or
theories of a crime.?

Closely related to hindsight bias is outcome bias.?®® Like hindsight
bias, outcome bias involves a process in which people project new
knowledge—outcomes—into the past without any awareness that the
outcome information has influenced their perception of the past.??’ But
outcome bias differs from hindsight bias in that outcome bias does not
refer to the effect of outcome information on the judged probability of an
outcome, but to its effect on the evaluations of decision quality.”® In
other words, outcome bias does not reflect hindsight judgments about
how likely an event appears to have been, but hindsight judgments about
whether a decision was a good or bad one.?” For example, in a medical
context, subjects are more likely to judge the decision to perform surgery
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as a bad decision when they are told that the patient died during surgery
than when told that the same patient survived the surgery.?® While at a
naive level this might seem intuitively reasonable, decision analysts
teach that, rationally,

[i]nformation that is available only after a decision is made is
irrelevant to the quality of the decision. Such information
plays no direct role in the advice we may give decision makers
ex ante or in the lessons they may learn. The outcome of a
decision, by itself, cannot be used to improve a decision unless
the decision maker is clairvoyant.?*"

Even when people understand that outcome bias is inappropriate, it is
difficult to overcome; as with hindsight bias, people tend to show an
outcome bias “even when they think they should not, and...even
though they think they do not.”?*

Hindsight bias and outcome bias have particularly serious
implications for appellate and postconviction review by judges,
especially in the application of harmless error and related doctrines such
as the prejudice prong of the ineffective assistance of counsel analysis
and the materiality prong of Brady v. Maryland.?*® Hindsight bias and
outcome bias, together, should be expected to have an affirmance-biasing
effect in postconviction and appellate review because the outcome of the
case—conviction”*—tends to appear, in hindsight, to have been both
inevitable and a “good” decision. Empirical data appear to support that
conclusion, as reversals in criminal cases are quite rare.”®® Even where
courts find error, they frequently forgive the error under the harmless
error doctrine.?®®  With hindsight knowledge that a jury found the
defendant guilty beyond a reasonable doubt, judges are likely to be

230. Id.at571.
231. Id. at 569.
232. Id.at572.

233. 373 U.S. 83 (1963). Brady and its progeny hold that a prosecutor violates
due process by failing to disclose to the defense exculpatory evidence if that evidence is
material—that is, if disclosure of the evidence would have created a reasonable
probability of a different outcome. Id. at 87.
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to convictions brought by criminal defendants because the double jeopardy clause
prohibits government appeals of acquittals. United States v. Sanges, 144 U.S. 310, 312-
13 (1892). States’ appeals are typically limited to interlocutory appeals of evidentiary
rulings or a limited range of sentencing issues. URSULA BENTELE & EVE CARY,
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predisposed to view the conviction as both inevitable and a sound
decision, despite a procedural or constitutional error in the
proceedings.”®” To some extent, placing the burden of proving the
harmless nature of an error on the beneficiary of the error—in criminal
cases, requiring the government to prove harmless error beyond a
reasonable doubt”®*—might be intended to mitigate the effects of
hindsight and outcome biases. Nonetheless, courts routinely find
significant errors harmless,* and that is partly because hindsight bias
and outcome bias work in tandem with other values, such as a desire to
respect finality and avoid wasteful retrials of obviously guilty
defendants.

All of these cognitive distortions help to explain the reluctance of
the appellate courts in Avery’s case to recognize the flaws in the
eyewitness identification procedures used in his case, or even to
recognize that the evidence against him was weak and his alibi defense
was unusually strong.?®® Now, in hindsight, with the benefit of both
greater understanding of the nature of eyewitness identification error and
the knowledge from DNA testing that Avery was actually innocent, it
seems apparent that the eyewitness procedure was flawed, that the
conviction was suspect, and that the case was close from the beginning.
(Of course, in fairness, we cannot overlook the fact that hindsight bias
likely makes Avery’s innocence look all the more apparent to us now
than it might have at the time. But that does not negate the fact that
hindsight bias appeared to impair the judgment of the courts that
reviewed Avery’s case before his exoneration.)

The effect of hindsight bias on appellate and postconviction review
is likely to be even more pronounced in situations where the burden of
persuasion is placed on the defendant. Yet many of the innocence-based
challenges to convictions do just that. Claims that the government

237. The harmless error doctrine has received considerable scholarly attention,
including significant criticism that it unduly focuses on the guilt of a defendant. See, e.g.,
Brandon L. Garrett, Innocence, Harmless Error, and Federal Wrongful Conviction Law,
2005 Wis. L. Rev. 35, 58-61; Harry T. Edwards, To Err Is Human, But Not Always
Harmless: When Should Legal Error Be Tolerated?, 70 N.Y.U. L. Rev. 1167, 1170
(1995). Hindsight and outcome bias provide another basis for questioning the wisdom of
a doctrine that turns on after-the-fact, guilt-based assessments of the effects of an error on
the outcome of a case.

238. Chapman v. California, 386 U.S. 18, 24 (1967).

239. See Garrett, supra note 237, at 38 (stating that harmless error analysis “all
but bar[s] relief in criminal appeals™).

240. See supra notes 87-92 and accompanying text (noting that the court
believed the photo array used in Avery’s case to be one of the fairest the court had seen,
and subsequently denied postconviction relief, in part upon the conclusion that the case
against Avery had not been close).
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withheld exculpatory evidence, or that trial counsel provided ineffective
assistance, require the defendant to show affirmatively that those errors
might have made a difference in the outcome of the proceedings.?*
Given the combination of those burdens of persuasion and the cognitive
biases that affect hindsight review, it is not at all surprising that
ineffective assistance of counsel claims were denied in cases like
Anderson’s and Avery’s. We consider these burden-shifting doctrines in
greater detail later in this Article when we address rulebound dimensions
of the tunnel vision problem.?*

In sum, with an understanding of the natural cognitive biases and
distortions that we are all susceptible to as human beings, it becomes
clear that tunnel vision in criminal investigations and prosecutions is to
an extent inevitable. To suggest that tunnel vision infects police
investigations, prosecutions, and judicial proceedings is not necessarily
to make a value judgment about the nature or qualities of police and
prosecutors and judges, but, to some degree at least, merely to
acknowledge the natural tendencies that can and do influence anyone’s
access to and interpretation of data. In this sense, police, prosecutors,
and judges are not bad people because they are affected by tunnel vision;
they are merely human. But the innateness of these cognitive biases and
distortions does not absolve actors in the criminal justice system from
responsibility to try to overcome tunnel vision; to the contrary, it
demands that we become aware of these cognitive processes and the
tunnel vision they produce, and that we search for ways to neutralize
them. Unfortunately, the criminal justice system fails to do that. Rather,
both institutional pressures inherent in the adversary system and explicit
policy choices reinforce and exacerbate the natural tendencies toward
tunnel vision.

B. Institutional Pressures that Reinforce Tunnel Vision

The adversary system has many virtues, but one byproduct of an
adversary model is that it polarizes the participants, imposing pressures
on them to dogmatically pursue their own perceived interests or their
own assessments of the proper outcome of a case. In contrast, advocates
of an inquisitorial system maintain that one advantage of that model is
that, because it posits neutrality and a search for the truth rather than

241. See Strickland v. Washington, 466 U.S. 668, 686-87 (1984) (holding that
errors by defense counsel that constitute both deficient performance and prejudice to the
defense violate the Sixth Amendment right to counsel); Brady v. Maryland, 373 U.S. 83,
86-87 (1963) (holding that due process is violated when the government withholds
exculpatory, material evidence).

242.  SeeinfraPart 11.C.3.b.
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advocacy and a quest for victory, it avoids many of these biasing
pressures.®®  Whether that is true or not, one thing is clear: biasing
pressures that exacerbate our natural cognitive biases do exist in our
adversarial system.  Tunnel vision is a product not just of the
psychological tendencies discussed above, but also of multiple external

forces imposed by the adversary system at various stages of the process.

1. INSTITUTIONAL PRESSURES ON POLICE

As noted above, tunnel vision in criminal investigations typically
originates during the initial police investigation of a crime.?** When
police investigators are under pressure—from victims, the community,
the media, elected officials, and their supervisors—to solve cases
quickly, the resulting stress may contribute to investigative tunnel
vision.?® That is, investigators’ thought processes may become distorted
by the desire to alleviate the pressure that comes from not being able to
assure the public that the offender has been caught and the community is
safe. Highly publicized unsolved crimes foster public fear of crime,
which in turn undermines public confidence in and support for police,
thereby generating significant pressure on police to solve high-profile
cases quickly. Contrary to popular impressions that are often reinforced
by police, their capacity to solve crimes is more limited than is

243.  See, e.g., Franklin Strier, Making Jury Trials More Truthful, 30 U.C. DAvIS
L. Rev. 95, 142-51 (1996) (comparing the truth-seeking strengths of the adversarial and
inquisitorial models). Others have also observed that adversarial adjudication places a
high priority on dispute resolution and party participation, while inquisitorial systems
place a higher priority on accuracy. See Darryl K. Brown, The Decline of Counsel and
the Rise of Accuracy in Criminal Adjudication, 93 CAL. L. Rev. 1585 (2005); Daniel
Givelber, The Adversary System and Historical Accuracy: Can We Do Better? in
WRONGLY CONVICTED 253, 253-54 (Saundra D. Westervelt & John A. Humphrey eds.,
2001).

244. Police are also concerned with a more literal form of tunnel vision: in
officer-involved shootings, officers commonly experience a sort of tunnel vision that
manifests itself by blocking out of the officer’s sensory realm some sights and sounds
other than those immediately surrounding the threat, usually a weapon. See WiLLIAM A.
GELLER & MICHAEL S. ScoTT, DEADLY FORCE: WHAT WE KNow 325 (1992). The
officer’s mind concentrates its attention on the immediate threat, to the exclusion of any
possible distractions. Id. This may or may not work to the officer’s advantage,
depending on what else is occurring outside the “tunnel.” Id. This sort of tunnel vision is
an intense and immediate psychological reaction to life-threatening stress. Id.
Accordingly, when discussing tunnel vision with police or reviewing the police literature
on tunnel vision, it is important that one recognize the distinction between the figurative
form with which this Article concerns itself and the literal form associated with police
use of force.

245. See NAT’L RESEARCH COUNCIL, FAIRNESS & EFFECTIVENESS IN POLICING:
THE EVIDENCE 227-28 (2004).
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commonly understood. Most property crimes, and even a large
proportion of violent crimes, that are reported to police are never
solved.?* Police find it difficult to live up to their nearly mythical image
as highly competent crime solvers.?’’  Unrealistic public and media
expectations can and have resulted in police administrators pressuring
police investigators to solve (or in the technical parlance of police, to
“clear”) as many cases as possible so that the case clearance rates that are
ultimately reported to the Federal Bureau of Investigation and the public
are not so low as to erode public confidence in police.

Police bear multiple, and at times competing, obligations in a
criminal investigation: to care for the victim (part of which might mean
not traumatizing the victim by expressing disbelief in the victim’s
account of the crime), to identify and apprehend the offender, and to
safeguard suspects’ constitutional rights. Indeed, police and prosecutors
have devoted increasing resources to assisting crime victims, often
establishing special units for just this purpose. While much good has
come of the victims’ rights movement, it also constitutes another source
of pressure on police that can contribute to tunnel vision if left
unchecked. Investigators can become too willing to take at face value all
of a victim’s statements—even those statements that are distorted by the
sorts of psychological biases at issue in this Article—if they worry
excessively that disbelieving a crime victim will reflect poorly on the
police. It is understandably difficult for investigators to appear to accuse
a purported crime victim—particularly a violent-crime victim—of lying,
even when police have some reasonable doubts about the accuracy of the
victim’s statement,*®

In particularly heinous and harmful crimes, police investigators can
naturally become emotionally affected by the crime in spite of their best
efforts to remain dispassionate. Police are particularly vulnerable

246. See id.; Andrew D. Leipold, How the Pretrial Process Contributes to
Wrongful Convictions, 42 Am. CRIM. L. REv. 1123, 1159 (2005).

247. See Kenneth Dowler, Media Consumption and Public Attitudes Toward
Crime and Justice: The Relationship Between Fear of Crime, Punitive Attitudes, and
Perceived Police Effectiveness 10 J. CRIM. JUST. & POPULAR CULTURE 109, 111 (2003).
For a broader exploration of the nature and consequences of the police-media
relationship, see JARRET S. LOVELL, Goob Cor/BAD Cop: MASS MEDIA AND THE CYCLE
OF PoLICE REFORM (2003); Jerome H. Skolnick & Candace McCoy, Police Accountability
and the Media, 1984 Am. B. FOunD. REs. J. 521, 522.

248. By way of example, Madison (Wis.) Police Department detectives were
widely criticized for disbelieving a rape victim whose account ultimately proved likely to
be truthful. See Patricia Simms & Barry Adams, Abduction Story a Fake, Wis. ST. J.,
Apr. 3, 2004, at A4. That criticism reportedly influenced police decisions in a subsequent
missing person case in which police detained a suspect in spite of reasons to believe that
the purported victim had concocted the crime, a belief ultimately proven to be true. Id.
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because they often witness the most viscerally disturbing aspects of
crime. Emotion serves a productive purpose in that it can give
investigators greater resolve to solve the case, but it also constitutes
another source of psychological pressure that can foster tunnel vision.

The sheer volume of reported crimes begging for police
investigation constitutes yet another source of pressure on police
investigators that reinforces tunnel vision. Police investigators are often
under constant pressure to complete their assigned cases by solving the
case and arresting an offender or determining that there is insufficient
evidence to warrant further investigation. Investigative supervisors must
constantly make judgments about how much time and investigative
resources each case deserves.®® Newly occurring crimes awaiting
investigation perpetually pressure investigators to dispose of older cases.
Moreover, in many jurisdictions where the volume of serious crime
investigations is high and many cases compete for limited resources,
police investigators might be reluctant to request time-consuming and
expensive forensic testing of evidence, particularly in cases where police
already believe they have sufficient testimonial evidence (eyewitness
identification or suspect confession) to establish probable cause against a
particular suspect.

The standards of performance by which police investigators are
measured, most significantly by their supervisors and administrators, also
significantly influence investigative practices and can potentially
reinforce tunnel vision. The most common measure of investigator
performance—at both the organizational and the individual level—is the
so-called “clearance rate,” the rate at which crimes reported to the police
are deemed satisfactorily closed.

The rules for calculating clearance rates are set by the Federal
Bureau of Investigation through its Uniform Crime Reporting
program.”®  According to the FBI rules, cases can be cleared either by
arresting an offender and turning the case file over to prosecutors for
prosecution® or by so-called “exceptional means” (a variety of
circumstances under which police can be deemed to have identified the
offender, but through no fault of their own are unable to take the offender
into custody).® The not-unreasonable assumption that the police can

249. See JOHN E. ECK, MANAGING CASE ASSIGNMENTS: THE BURGLARY
INVESTIGATION DECISION MODEL REPLICATION 71-72 (1979).

250. FED. BUREAU OF INVESTIGATION, UNIFORM CRIME REPORTING HANDBOOK
78-81 (2004). Although participation in the Uniform Crime Reporting program is
voluntary, most police agencies do participate and, consequently, are held publicly
accountable to its figures.

251. Id.at79.
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only be held accountable for so much is built into this performance
measurement system; police investigators and police agencies should not
be penalized for circumstances beyond their control, including the case
filing decisions of prosecutors.?®

Where this principle is applied loosely, the net effect can lead police
to conclude that their responsibility ends with the arrest of an offender,
after only meeting the threshold probable cause standard. To the extent
that a police agency measures its investigators’ performances by such
minimal standards (many police agencies apply more stringent
standards), investigators might conclude that arresting a plausible
offender constitutes the beginning and the end of their responsibility.
Where that occurs, concern for other performance standards—such as
whether the case was subsequently dismissed by prosecutors or courts for
insufficiency of evidence or violation of evidence-collection rules, or
more to the point of this Article, that a different offender was ultimately
determined to be the true perpetrator—assume a lesser significance than
the fact that a legally plausible arrest was made. The performance
standards to which individual police investigators and investigative units
are held—beyond the minimal legal standards—are largely a matter of
administrative policy and practice. The performance standards to which
an entire police agency is held are largely a matter of political judgment
and public expectations. Accordingly, the stringency of performance
measurement standards for police investigations constitutes a potential
source of institutional pressure contributing to tunnel vision.

Police investigators can become emotionally attached to their
preferred theory of the case, including which suspect is the most likely
offender. Under such conditions, the criminal investigation objective
shifts, perhaps subtly, from an open search for evidence to proving that
the preferred theory of the case is correct.?*

Moreover, some have argued that “tunnel vision” can be self-
reinforcing: police, once persuaded that an individual is the offender,
employ questionable investigative methods to further substantiate their
belief.”®> They might even rationalize doing so as merely helping the
truth along.*®

253.  Seeid.

254. See C. RONALD HuFF, ARYE RATTNER & EDWARD SAGARIN, CONVICTED
BUT INNOCENT: WRONGFUL CONVICTION AND PuBLIC PoLicy 111 (1996).

255.  Seeid.

256.  This phenomenon is part of the larger phenomenon of “ratification of error”
in which subsequent phases of a criminal investigation and prosecution serve not to
detect and correct prior errors, but rather to reinforce the correctness of the prior errors.
See id.
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A detective’s preferred theory of the case might also influence the
collection of physical evidence: deciding where and what type of
evidence to look for is significantly influenced by the theory of how the
crime unfolded, including the sequence of actions taken by the offender.
Important physical evidence, either confirmatory or exculpatory, might
also be overlooked if the theory of the case prevailing at the time of
evidence collection later proves wrong.”*’

In addition, empirical research shows that the pressures and culture
that bear upon police officers can increase investigator bias: in clinical
studies, investigator biases in “judgments of truth and deception [are]
positively correlated with [police] experience and training. It is also
important to realize that these biases are unlikely to self-correct as a
result of feedback, which is seldom available to permit a diagnostic
evaluation of their beliefs.”?®

2. INSTITUTIONAL PRESSURES ON PROSECUTORS

While police bear institutional pressure to solve crimes, the
adversary process imposes pressure on prosecutors to ensure conviction
of the suspects apprehended by police. The public pressure on
prosecutors to convict may even be more acute than the public pressure
on police to arrest because the prosecutor’s role in society is widely
perceived even more narrowly than is the police role in society. While
broad-minded prosecutors and legal scholars might envision the proper
prosecutorial role to be something like “to do justice on behalf of the
people,” it is more likely that prosecutors, and citizens alike, perceive the
prosecutor’s role more narrowly as limited to prosecuting offenders via
the criminal law.”° Although arresting offenders is widely perceived as
the dominant police role, the broader functions of police also include
such tasks as maintaining order, controlling traffic, assisting persons in
danger, and so forth.**°

257.  See Robert B. Bates, Curing Investigative Tunnel Vision, 54 PoLICE CHIEF
41, 41-43 (1987), for a discussion of the risks of tunnel vision in physical evidence
collection.

258. Richard A. Leo, The Third Degree and the Origins of Psychological
Interrogation in the United States, in INTERROGATIONS, CONFESSIONS, AND ENTRAPMENT
37,99 (G. Daniel Lassiter ed., 2004).

259. See Catherine M. Coles, Community Prosecution, Problem Solving, and
Public Accountability: The Evolving Strategy of the American Prosecutor (Harvard
Univ. Program in Criminal Justice Policy & Mgmt., Working Paper No. 00-02-04, 2000),
available at http://www.ksg.harvard.edu/criminaljustice/publications/
community_prosecution.pdf.

260. See HERMAN GOLDSTEIN, POLICING A FREE SOCIETY 24-25 (1977).
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Extensive scholarly work has focused on the role of prosecutors and
the pressures that induce them to seek convictions, even when doing so
may subvert justice. While the role of a prosecutor is often described as
that of “minister of justice,”® in reality that idealized role often
conflicts with the prosecutor’s rough-and-tumble role in the adversarial
process.?®?  Others have noted, for example, that prosecutors’ offices
often place an emphasis on conviction rates, as a matter of pride, as
confirmation of the justness of their work, and as a “quantifiable method
for superiors in the office to measure that prosecutor’s success in an
occupation where job performance, aside from anecdotal evidence, is
otherwise difficult to gauge.””® This emphasis, combined with public
pressure to convict the guilty,?®* can engender what has been called a
“conviction psychology”—an emphasis on obtaining convictions over
“doing justice.”®®® Evidence that institutional and cultural pressures in
prosecutors’ offices contribute to conviction psychology can be seen in
empirical data showing that it increases over time; the more experience a
prosecutor has, the more likely he or she is to express an interest in
obtaining convictions over an interest in doing justice.?®®

261. MODEL RULES OF PROF’L CoNDUCT R. 3.8 cmt. 1 (2001) (“A prosecutor has
the responsibility of a minister of justice and not simply that of an advocate.”); Kenneth
Bresler, Pretty Phrases: The Prosecutor as Minister of Justice and Administrator of
Justice, 9 Geo. J. LEGAL ETHICs 1301, 1301-02 (1996); Medwed, supra note 196, at 132.

262. See Stanley Z. Fisher, In Search of the Virtuous Prosecutor: A Conceptual
Framework, 15 Am. J. CRim. L. 197, 198-99 (1988). As one former prosecutor noted of
his own office, in which prosecutors took pride in “doing justice,” “there have always
been cross-cutting themes in the prosecutor’s office. Most significantly, there was a
tradition of machismo, of the prosecutor as aggressive trial lawyer facing down the
lawbreaking adversary.” Bruce A. Green, Why Should Prosecutors “Seek Justice”?, 26
FORDHAM URB. L.J. 607, 609 (1999).

263. Medwed, supra note 196, at 134; see also George T. Felkenes, The
Prosecutor: A Look at Reality, 7 Sw. U. L. Rev. 98, 99, 114 (1975).

264.  Prosecutors also feel pressure to convict from the relationships they develop
with crime victims and with law enforcement colleagues who have invested in
developing the case against a defendant. See Medwed, supra note 196, at 145.

265. See Fisher, supra note 262, at 198; Felkenes, supra note 263, at 108-12.
According to Felkenes,

[tlhe prosecutor who displays ‘conviction psychology’ thinks of the
defendant as guilty, and reasons that an innocent person would not be
introduced into the system. He sees the judicial system as the means through
which he must work in order that the guilty might receive their proper

punishment. ... The result of these attitudes is a deterioration of the ideal
purpose of the prosecutor—to seek justice.
Id. at 110.

266. Id. at 111 (reporting survey data revealing that “[t]hose district attorneys
expressing a concern for conviction had, on the average, about twice as much experience
on the job as those who mentioned a concern for justice”).
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Ironically, even for the most ethical prosecutors, those most
committed to the ideal of doing justice, the prosecutorial role inevitably
fosters tunnel vision. Unlike a defense attorney, an ethical and honorable
prosecutor must be convinced of the righteousness of his position; “[t]he
honorable prosecutor simply cannot believe that he is prosecuting the
blameless.”®" Indeed, prosecutors motivated to do justice “must satisfy
themselves of an individual’s guilt as a precondition to determining that
the conviction of an individual is an end to be sought on behalf of the
state or the federal government.”?%®

But prosecutors’ assessments of guilt can be flawed both by the
information provided to them and the feedback they receive. Prosecutors
are particularly wvulnerable to distortions based on the types of
information to which they have access. The problem of absent or hidden
data, which is recognized in studies of cognitive error,”®® can lead actors
in the criminal justice system astray. As we have seen, various cognitive
biases impede a person’s ability to rationally and accurately assess the
significance of information, or to use all available information. This
tendency is worsened in situations where important information is
unavailable—where it is hidden or absent for various reasons. For
example, company personnel directors might conclude that their hiring
criteria are highly effective because the people they hire perform well on
the job. But, because they do not have a control group to study—they do
not have access to data on how well people who do not meet their criteria
might perform because those people are never given a job—their
conclusions might be flawed. The same process applies to the criminal
justice system.

First, prosecutors receive only incomplete pictures of their cases.
Tunnel vision that might have led police investigators to focus on a
suspect, and to develop evidence against that suspect and disregard
inconsistent or disconfirming evidence, shapes the information upon
which prosecutors base their judgments. Prosecutors see the evidence
generated by the police investigation, but often do not see the evidence
about alternative suspects who were rejected too quickly, about
eyewitnesses who failed to identify the defendant, or about other

267. Randolph N. Jonakait, The Ethical Prosecutor’s Misconduct, 23 CRim. L.
BuLL. 550, 551 (1997).

268. Green, supra note 262, at 641; see also Felkenes, supra note 263, at 113
(noting that most prosecutors cannot presume innocence because they believe it is
morally wrong to prosecute a person unless they are personally convinced of guilt);
Bennett L. Gershman, A Moral Standard for the Prosecutor’s Exercise of the Charging
Discretion, 20 ForDHAM URB. L.J. 513, 530 (1993) (arguing that prosecutors must be
morally certain of the defendant’s guilt).

269.  See GILOVICH, supra note 127, at 37-44.
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disconfirming evidence that police dismissed as insignificant. As
Professor Randolph Jonakait has observed, “Not surprisingly, the picture
presented to the prosecutor almost always shows a guilty defendant.”?”

Second, like the personnel director who only sees evidence that
confirms the wisdom of the company’s hiring criteria, prosecutors very
rarely receive feedback inconsistent with their assessments of guilt.
Most people whom the prosecutor charges admit guilt and plead
guilty.?”* Even where the prosecutor has a weak case, the prosecutor can
usually induce a plea by offering the defendant a generous deal. Hence,
plea-bargaining teaches prosecutors that the defendants they prosecute
are guilty, even if the evidence is weak.?’> Trials confirm those
judgments about guilt because the vast majority of trials result in
convictions.?® And, in most cases, there is no way to obtain data
proving the opposite—that an innocent person was wrongly convicted.?’
The problem of hidden or absent data thus amplifies in significant ways
the cognitive biases that contribute to tunnel vision.

In those rare cases where a defendant is acquitted, the conclusion
that ethical prosecutors, convinced that they would only prosecute a
guilty person, must reach is not that the defendant was truly innocent, but
that the system failed, that the truth did not prevail, that justice
miscarried.?” Jonakait has argued that, under these circumstances, even
ethical prosecutors feel a pressure to push hard to obtain convictions,
because only a conviction serves the interest of justice.?’® Thus, role
pressures naturally incline prosecutors to investigate in ways that

270. Jonakait, supra note 267, at 553; see also Medwed, supra note 196, at 142.

271. Ninety-five percent of all convictions in both state and federal court are
obtained by way of a guilty or no contest plea. U.S. DEP’T OF JUSTICE, STATE COURT
SENTENCING OF CONVICTED FELONS, 2000: STATISTICAL TABLES tbls.4.1 & 4.2 (2003);
U.S. DEP’T OF JUSTICE, FEDERAL CRIMINAL CASE PROCESSING, 2001 thl.5 (2003). The
trend toward resolving cases through guilty pleas is increasing. Ronald F. Wright, Trial
Distortion and the End of Innocence in Federal Criminal Justice, 154 U. PA. L. Rev. 79,
90 (2005).

272.  See Jonakait, supra note 267, at 553.

273. Recent data indicates that 84 percent of federal criminal trials result in
guilty verdicts. See infra note 329.

274. Even with the advent of postconviction DNA testing, the vast majority of
innocent people go undetected, if for no other reason than the simple reality that most
criminal cases have no biological evidence that can yield dispositive DNA test results.
See Gross et al., supra note 2, at 531.

275.  See Jonakait, supra note 267, at 554-55.

276. Id. at 556 (“Since the prosecutor ‘knows’ that the right result is a
conviction, conduct that helps the jury reach a guilty verdict is appropriate.”). Defense
attorneys are in a different position; defense attorneys also know that most of their clients
are guilty, so for them a conviction is not always, or even frequently, viewed as a
miscarriage of justice. Id. at 555.
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confirm guilt, to fail to recognize and hence fail to disclose to the defense
exculpatory evidence, to coach and prepare witnesses in ways that make
their testimony more compelling or consistent with the theory of guilt,?”’
or to discourage witnesses from talking to defense counsel or
investigators.?’® The result is an even stronger picture of guilt, whether
accurate or not. The process of being a prosecutor, even an ethical
prosecutor, thus exacerbates general cognitive biases and contributes to
tunnel vision.

3. INSTITUTIONAL PRESSURES ON DEFENSE LAWYERS

Defense lawyers are also susceptible to institutional pressures that
contribute to tunnel vision. Defense lawyers, like prosecutors, quickly
learn that most people charged with crimes are guilty.?”® They see that
most of their clients plead guilty, and most of the remainder who go to
trial are convicted. Defense lawyers learn that, more often than not, their
clients fare much better in the criminal justice system if they plea-
bargain rather than go to trial. To take an adversarial posture in a case—
to investigate aggressively, file discovery motions for access to evidence
from police and prosecutor’s files, and file motions to suppress—not
only requires an investment of scarce resources, but also often comes at a
cost in terms of the ultimate resolution of the case. Experienced defense
lawyers learn that better deals can be obtained by being cooperative:
“Prosecutors and judges alike thus indoctrinate defense attorneys into the
plea bargain process by communicating to attorneys that time-consuming
motions should be forsaken in favor of plea negotiation.”?*

The case of a Texas man, Christopher Ochoa, reveals just how much
even defense counsel can be compromised by tunnel vision, and how
disastrous the consequences can be. Ochoa and his codefendant, Richard
Danziger, were convicted of a brutal rape and murder of a young Pizza
Hut employee committed in 1988 in Austin, Texas.”®" After observing
Ochoa and Danziger asking questions about the murder at the restaurant
where the murder occurred, detectives picked up the men for

277. 1d. at 559-62.

278. David S. Caudill, Professional Deregulation of Prosecutors: Defense
Contact with Victims, Survivors, and Witnesses in the Era of Victims’ Rights, 17 Geo. J.
LEGAL ETHICS 103, 105 (2003).

279. See F. Andrew Hessick Il & Reshma M. Saujani, Plea Bargaining and
Convicting the Innocent: The Role of the Prosecutor, the Defense Counsel, and the
Judge, 16 B.Y.U. J. Pus. L. 189, 211 (2002).

280. Id.at213.

281. Keith A. Findley & John Pray, Lessons from the Innocent, Wis. ACAD.
REev., Fall 2001, at 33, 33.
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guestioning. After two twelve-hour interrogation sessions, detectives
broke Ochoa down by threatening him with physical harm, fabricating
evidence against him, convincing him he would be convicted, and
threatening him that he would be executed if he did not confess. Ochoa,
who was twenty-two at the time and had never before been in trouble
with the law, was coerced into signing a lengthy confession filled with
details of the crime that detectives wrote for him.?*2

Despite Ochoa’s subsequent protestations to his attorney that he was
innocent and that the confession was false, his attorney refused to
investigate and counseled him that his only option to avoid execution
was to accept the State’s plea offer. Under that offer, not only would
Ochoa have to plead guilty to the rape and murder, but he would have to
testify against Danziger as well. Seeing no options, Ochoa did just that
and both men were convicted and sentenced to life in prison. Both
served over twelve years in prison before DNA testing in 2000 proved
that another man, who by then was confessing to the crime, was in fact
the source of DNA found in the dead woman.?®* Defense counsel was so
convinced of his own innocent client’s guilt that not only did he refuse to
investigate and present a defense, but when postconviction counsel
contacted him to inquire about obtaining postconviction DNA testing, he
told counsel not to waste time on this case because there was “‘not a
chance’ that Ochoa [was] innocent.”*® Defense counsel went so far as
to either concoct or misremember facts that would support his judgment
of guilt: he asserted erroneously that there had been an eyewitness who
saw Ochoa at the scene and that Ochoa’s fingerprints had been found on
the murder weapon.?®

Unfortunately, Ochoa’s experience is not unique.®® Empirical
evidence indicates that meaningful investigation by defense counsel is
rare. One study found that appointed defense attorneys in New York
City conducted an investigation in only 27 percent of all homicide cases,

282. Id. at 34; Ronald Earle & Carl Bryan Case, Jr., The Prosecutorial Mandate:
See That Justice Is Done, JUDICATURE, Sept.-Oct. 2002, at 69, 72.

283. Id.

284. Memorandum from Wendy Seffrood to John Pray, Wisconsin Innocence
Project (Nov. 9, 1999) (on file with authors).

285. Id. After his exoneration and release from prison, Ochoa completed his
undergraduate education, and then enrolled at the University of Wisconsin Law School,
where he worked for a year with the Wisconsin Innocence Project, the project that helped
secure his freedom. He graduated in May 2006. See Diane Molvig, Chris Ochoa, 1L,
Wis. LAaw., May 2004, at 12.

286. See Stephen B. Bright, Counsel for the Poor: The Death Sentence Not for
the Worst Crime but for the Worst Lawyer, 103 YALE L.J. 1835 (1994) (recounting
recurrent inadequacies in attorneys provided for the indigent).
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12 percent of all felonies, and less than 8 percent of all misdemeanors.?®’
Appointed counsel interviewed witnesses in only 4 percent of
nonhomicide cases and 21 percent of homicides.”®® And defense counsel
employed experts in only 2 percent of felony cases (17 percent of
homicides).?*®

C. Prescribed Tunnel Vision

To a surprisingly large extent, tunnel vision in the criminal justice
system exists not despite our best efforts to overcome these cognitive
biases and institutional pressures, but because of our deliberate systemic
choices. Those choices are reflected in training that is provided to police
officers and express rules of law that limit the inquiry, both in trial and
on appeal, to considerations that will confirm guilt. Some of these rules
reflect service to other values, such as finality and efficiency. But, to the
extent that they institutionalize tunnel vision and impede the search for
the truth, such rules and their effects should be exposed and understood
so that the adequacy of the justifications can be measured. Examples of
a few of these normative dimensions of the phenomenon follow.

1. PRESCRIBED INVESTIGATIVE TUNNEL VISION: POLICE
INTERROGATION TRAINING AND TECHNIQUES

Law enforcement training rarely includes any instruction on
recognizing or overcoming tunnel vision, or on the dangers of tunnel
vision. Worse, in some significant respects, law enforcement training
affirmatively teaches police investigators to engage in practices that
encourage tunnel vision. Most dramatically, this troubling message is
prevalent in law enforcement training on interrogation tactics.

Most police in the United States are trained in what is known as the
“Reid Technique” of interrogation. The most influential of the police
training manuals that teach this method is Inbau, Reid, Buckley, and
Jayne’s Criminal Interrogation and Confessions®*—*“the bible of the
American interrogator”?*—which was first published in 1962 and is

287.  Michael McConville & Chester L. Mirsky, Criminal Defense of the Poor in
New York City, 15 N.Y.U. Rev. L. & Soc. CHANGE 581, 762 (1986-1987).

288. Id.

289. Id. at 764.

290. FREDE. INBAUET AL., CRIMINAL INTERROGATION AND CONFESSIONS (2001).

291. AMINA MEMON, ALDERT VRIJ & RAY BULL, PSYCHOLOGY AND LAW:
TRUTHFULNESS, ACCURACY AND CREDIBILITY 63 n.4 (2d ed. 2003) (quoting K.
McKenzie, Regulating Custodial Interviews: A Comparative Study, 22 INT’L J. Soc. L.
239, 249 (1994)).
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now in its fourth edition.®* Under what is known as the Reid
Technique, law enforcement investigators are taught to distinguish
between “interviews” and “interrogations.” An interview is designed to
elicit information, to learn what the interviewee knows about the crime.
An interrogation, on the other hand, is designed to elicit a confession. As
the Inbau manual puts it, “an interrogation is conducted only when the
investigator is reasonably certain of the suspect’s guilt.”**

Once police commit to an interrogation as opposed to an interview,
the Reid Technique advocates a nine-step interrogation process designed
to break suspects down, convince them that they are doomed, and then
make a confession appear to be a rational or risk-reducing choice.®* The
first steps of the process are designed to overcome resistance by isolating
the suspect and confronting him or her with assertions of guilt; in these
stages, officers are taught to interrupt any denials of guilt, and to
convince the suspect both that police know he or she is guilty and that
they have the evidence to prove it.?® Often, this process involves
confronting suspects with false evidence of guilt, such as false claims
that police have an eyewitness, the suspect’s DNA, or a surveillance
video catching the suspect in the act.”® These stages of the process are
then followed by offers of sympathy, understanding, and an alternative
“theme” that minimizes the moral seriousness of the act, and that are
designed to make the “doomed” suspect believe that confessing is the
most attractive option.?”’

292. Fred Inbau first published an interrogation manual—the first sophisticated
interrogation manual for police in this country—in 1942. That manual, entitled Lie
Detection and Criminal Interrogation, was eventually rewritten into two series—Truth
and Deception, and the more recently updated Criminal Interrogation and Confessions.
Leo, supra note 258, at 63-64; see also GisLI H. GUDJONSSON, THE PSYCHOLOGY OF
INTERROGATIONS AND CONFESSIONS: A HANDBOOK 7 (2003).

293. INBAUET AL., supra note 290, at 8.

294.  For summaries and critiques of the Reid Technique’s nine-step process, see
MEemoN, VRIJ & BuLL, supra note 290, at 58-65; Leo, supra note 258, at 72-73;
Gudjonsson, supra note 292, at 10-21. While most police in the United States profess to
follow this technique, there are indeed multiple manuals, and various interpretations of
the general technique, which vary the specific techniques and the degree of persuasion
recommended. See, e.g., Gudjonsson, supra note 292, at 7.

295. See Saul M. Kassin, On the Psychology of Confessions, 60 AM. PSYCHOL.
215, 220 (2005); Leo, supra note 258, at 72-73.

296. One study that examined 182 actual police interrogations concluded that
police used trickery involving false evidence roughly 30 percent of the time. See
Elizabeth F. Loftus, Editorial: The Devil in Confessions, 5 PSycHoL. Scl. IN THE Pus.
INT., at i, i (2004).

297.  See Saul M. Kassin, Christine C. Goldstein & Kenneth Savitsky, Behavioral
Confirmation in the Interrogation Room: On the Dangers of Presuming Guilt, 27 LAw &
Hum. BEHAV. 187, 188 (2003).
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The very notion of a Reid “interrogation,” therefore, expressly
embraces the foundational problems with tunnel vision—a premature
conclusion of guilt, and an unwillingness to consider alternatives.”® In
this context, however, the tunnel vision is not inadvertent, but deliberate;
police are taught that this is the way to advance their investigation.
Cognitive biases are openly encouraged.

This approach is problematic on multiple levels.*® To start, the
conclusion of guilt at this stage is necessarily tentative, and hence
potentially inaccurate. Police typically attempt to obtain confessions
because a confession is powerful evidence,*® and police are most
motivated to seek confessions in cases where they lack other sufficient
evidence to ensure a conviction.*® Police therefore have the strongest

298. As one experienced police interrogator has put it, “When an interrogator
becomes married to a theory, he risks ignoring all contrary evidence or indications that he
could be wrong.” WARREN D. HOLMES, CRIMINAL INTERROGATION: A MODERN FORMAT
FOR INTERROGATING CRIMINAL SUSPECTS BASED ON THE INTELLECTUAL APPROACH 4
(2002).

299. In addition to the problems discussed here, critics of the Reid Technique
have identified numerous other concerns, including that it encourages trickery and deceit,
which are illegal in many Western European countries and considered unethical (even if
justified) elsewhere; the tricks and deceit and high-pressure approach can cause innocent
as well as guilty people to confess; pressing suspects to confess may create a “boomerang
effect,” in which suspects who might otherwise confess might become resistant if they
feel they are being rushed or treated unfairly; bluffing can backfire when police are
caught fabricating evidence by a suspect who knows the purported evidence cannot be
true; by cutting off denials and explanations and asking questions that can be answered in
a few words, police risk that the confession reflects more what they believe has happened
than what actually has happened; and suspects who have been pressured to confess may
retain strong feelings of resentment towards police, even afterwards. MEMON, VRIJ &
BuLL, supra note 291, at 63-64.

300. Mock jury studies show that confessions are among the most powerful
types of evidence, more persuasive to jurors than other evidence, including such potent
evidence as eyewitness identifications. Kassin, Goldstein & Savitsky, supra note 297, at
187; Saul M. Kassin & Holly Sukel, Coerced Confessions and the Jury: An Experimental
Test of the ““Harmless Error” Rule, 21 Law & Hum. BEHAV. 27, 27 (1997).

301. In addition to relying on traditional interrogation techniques, police also
turn to polygraph examinations before evidence sufficient to convict has been developed.
This, in turn, can lead to what has been termed “Othello Error.” MEMON, VRIJ & BULL,
supra note 291, at 29-30. Polygraph examinations (and other purported lie detectors, like
voice stress analyzers) do not measure veracity directly, but rather physiological
responses to the fear engendered by lying. Leo, supra note 258, at 61. But, “both guilty
and innocent suspects might be afraid during police interviews: guilty suspects because
they are afraid of getting caught, and innocent suspects because they are afraid that they
will not be believed. Therefore, because of that fear, guilty and innocent suspects may
show the same nervous behaviours.” MEMON, VRIJ & BULL, supra note 291, at 29. Thus,
innocent people subject to polygraph examinations can be like Desdemona in
Shakespeare’s Othello, whose emotional response upon realizing that she could not prove
her innocence to false accusations of infidelity led Othello to misinterpret her reaction as
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incentives to push hard for a confession where, based on the other
evidence, the confession is least likely to be truthful.

Moreover, the process of assessing an interview is likely to produce
misjudgments about the suspect’s veracity and guilt. Police are trained
to look for signs of deceit in the interview process to help them
determine whether to shift from an interview to an interrogation. Police
also use their interpretations of guilty responses to help them shape the
remainder of their interrogation, and the content of their testimony at
trial. Yet, considerable research indicates that people are poor intuitive
judges of truth and deception.** In clinical studies, people consistently
perform at only slightly better than chance levels (with typical accuracy
rates of about 45 to 60 percent, when chance is 50 percent) at
distinguishing lies from truth.*® Some studies suggest that some
professionals, including secret service agents, CIA agents, sheriffs, and
police officers, perform somewhat better than other people.®* But even
in those studies these professionals made significant and frequent
errors.>® Indeed, most studies indicate that trained detectives and others
with relevant on-the-job experience “perform only slightly better than
chance, if at all,”** and do not perform more reliably than untrained
individuals.*® Research also suggests that neither prosecutors nor
judges are any more adept than police in detecting lies or in
understanding the science of lie detection.

Additionally, the signs that police officers are trained to believe
indicate lies are not empirically related to lie detection. Police manuals,
including the Inbau book, teach police to look for deception cues;
according to interrogation dogma, liars show gaze aversion, display

a sign of guilt—the “Othello Error.” Consistent with this theory, a recent literature
review of polygraph field studies “revealed that 21 percent of innocent suspects failed the
polygraph test and were wrongly accused.” 1d. at 30.

302. Kassin, Goldstein & Savitsky, supra note 297, at 188.

303. Samantha Mann, Aldert Vrij & Ray Bull, Detecting True Lies: Police
Officers’ Ability to Detect Suspects’ Lies, 89 J. APpLIED PsycHoL. 137, 137 (2004).

304. Id.

305.  “‘[E]xperts’ who make [lie detection] judgments for a living—such as
psychiatrists, police investigators, judges, customs inspectors, and polygraphers for the
FBI, CIA, and military—are highly prone to error.” Kassin, Goldstein & Savitsky, supra
note 297, at 188.

306. Leo, supra note 258, at 90.

307. Kassin, Goldstein & Savitsky, supra note 297, at 189; Christian A.
Meissner & Saul M. Kassin, ““He’s Guilty!””: Investigator Bias in Judgments of Truth and
Deception, 26 LAW & HuM. BEHAV. 469 (2002).

308. Leif A. Stromwall & Par Anders Granhag, How to Detect Deception:
Arresting the Beliefs of Police Officers, Prosecutors and Judges, 9 PsycHoL. CRIME &
LAaw 1, 19-36 (2003).
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unnatural posture changes, exhibit physical self-manipulations, and cover
their mouths or eyes with their hands while speaking.**® Research
confirms that most police officers rely on such indicators.*’® But
research also convincingly shows that such cues are not indicative of
fabrication,®! and can actually reduce accuracy.®™® Indeed, research
suggests that “looking at Inbau et al.’s . . . cues is counterproductive.”®

To compound these lie-detection errors, trained detectives and
interrogators tend to be more confident in their judgments than untrained
individuals, and tend to have a deception bias such that their errors in
judging veracity are biased towards finding deception.*  More
precisely, trained investigators tend to err by accepting false confessions,
not by rejecting true confessions. “Hence, the bias is not to see lies per
se, but to presume guilt.”**®* As a consequence, “the pivotal decision to
interrogate a suspect may well be based on prejudgments of guilt
confidently made but frequently in error.”%

For example, a common questioning technique is to employ
hypotheticals, asking an alcoholic, for instance, if it was possible to have
committed the crime during a blackout that left the suspect with no
memory of the crime.®™” Such questioning puts the suspect in a box:

309. Mann, Vrij & Bull, supra note 303, at 144; INBAU ET AL., supra note 290, at
143-53.

310.  Mann, Vrij & Bull, supra note 303, at 142, 144,

311. Id. at 144; DePaulo et al., Cues to Deception, 129 PsycHoL. BuLL. 74
(2003); MEMON, VRIJ & BuLL, supra note 291, at 30-31 (stating that a review of more
than 100 studies reveals that “a typical nonverbal response during deception does not
exist”).

312.  Mann, Vrij, & Bull, supra note 303, at 139; Saul M. Kassin & C.T. Fong,
“I'm Innocent!”: Effects of Training on Judgments of Truth and Deception in the
Interrogation Room, 23 LAwW & Hum. BEHAV. 499, 499 (1999).

313. Mann, Vrij, & Bull, supra note 303, at 144.

314. Kassin, Goldstein & Savitsky, supra note 297, at 189; Meissner & Kassin,
supra note 307, at 478.

315.  Saul M. Kassin, Christian A. Meissner & Rebecca J. Norwick, “I’d Know a
False Confession if | Saw One”: A Comparative Study of College Students and Police
Investigators, 29 LAw & Hum. BEHAV. 211, 222 (2005).

316. Kassin, Goldstein & Savitsky, supra note 297, at 189; see also Leo, supra
note 258, at 91.

317. The case of Evan Zimmerman, a former client of the Wisconsin Innocence
Project, offers an example of questioning of this type that contributed to the murder
conviction of an individual whose conviction was subsequently reversed, and against
whom all charges were eventually dismissed at the prosecutor’s request. State v.
Zimmerman, 2003 WI App 196, 11 11-20, 266 Wis. 2d. 1003, 1 11-20, 669 N.W.2d 762,
19 11-20. In another case, Gary Gauger was convicted of murdering his parents and
sentenced to death based in part on evidence gathered after police persuaded him that it
was hypothetically possible he had committed the double murder during an alcoholic
blackout. See Center on Wrongful Convictions at Northwestern University School of
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virtually any answer is susceptible to being viewed as incriminating.
Denying the possibility of a blackout is implausible and could be viewed
as defensiveness that indicates a guilty conscience. At the same time,
admitting the possibility of a blackout is viewed as an admission that the
suspect might have committed the crime. Confirmation bias would
likely lead the interrogator to see either response as confirming his or her
operative theory that the defendant was guilty.*®

Other forms of too-readily embraced evidence can also lead police
astray. Warren D. Holmes, a former investigator in the Miami Police
Department’s Lie Detection Bureau and an experienced interrogator, has
observed that police can be misled into believing a suspect is guilty by
relying too readily on “witness identification, forensic lab reports and
expert testimony.”®*° He explains:

I once interrogated a murder suspect for more hours than I
should have. | was convinced of his guilt based on the
ballistics report. The exasperated suspect finally looked at me
and said, “Tell me what you want me to say and I’ll say it.” |
knew then that something was wrong. | suggested that the
investigator take the suspect’s gun and have it tested in another
department. Their report indicated that the suspect’s gun was
not the murder weapon. | had placed so much faith in the

Law, http://lwww.law.northwestern.edu/depts/clinic/wrongful/exonerations/
gauger.ntm.  Gauger was subsequently exonerated after a federal grand jury in
Milwaukee indicted two members of a Wisconsin motorcycle gang known as the Outlaws
for thirty-four acts of racketeering, including the murder of Gauger’s parents. One of the
Outlaws, James Schneider, was caught in a secretly recorded conversation admitting to
the murder of the Gaugers. Id.

318.  Other types of responses to questioning are similarly likely to be interpreted
by police as inculpatory if police begin with a presumption of guilt. In the Zimmerman
case, for example, police told Zimmerman (falsely) that they had an eyewitness who saw
him with the victim on the night of her murder. Zimmerman, 2003 WI App 196, T 11.
According to one detective, Zimmerman responded by saying: “Nobody saw us.”
Transcript of Trial at 166, State v. Zimmerman, No. 2001CF63 (Circuit Court Branch 2,
Eau Claire County, May 16, 2001). A second detective remembered Zimmerman as
saying, “Who saw me?” Id. at 70. The detectives interpreted Zimmerman’s response as
an incriminating admission. On cross-examination, the detectives conceded that, in fact,
Zimmerman actually said, “Nobody saw us because we weren’t together.” Id. at 172.
They nonetheless minimized the significance of the latter part of that statement, because
they insisted that there was a suspicious “pause” between the third and fourth words of
that sentence. 1d. at 173. The detectives’ testimony raises significant questions about
what in fact Zimmerman said, and whether there was any real pause, or what any such
pause, if it existed, might have signified. To officers who presumed guilt, confirmation
bias inevitably led them to see a facially exculpatory statement as an incriminating
response.

319. HoLMES, supra note 298, at 4.
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initial ballistics report, that | had ignored my own polygraph
test results.>?

When interrogators approach an interrogation with a firmly held
presumption of guilt, confirmation biases can be particularly pronounced.
Clinical studies show that interrogators who approach an interrogation
with a perception or presumption of guilt typically choose guilt-
presumptive questions and use high-pressure tactics (such as presentation
of false evidence and promises of leniency), even when not trained in the
Reid Technique.®" Presumably, training in the Reid Technique would
only amplify this natural tendency. At the same time, guilt-presuming
interrogators are significantly more likely than those with innocent
expectations to perceive suspect responses in incriminating terms.**
Paradoxically, and troublingly, interrogators in one study employed the
most aggressive interrogation behavior when they were questioning
actually innocent suspects, even when the innocent suspects told denial
stories judged plausible by neutral observers.’® The researchers in this
study concluded:

Interrogators who approached the task with a guilty base-rate
expectation never stopped to reevaluate this belief—even when
paired with innocent suspects who issued plausible denials.
Rather, it appears that they interpreted the denials as proof of a
guilty person’s resistance—and redoubled their efforts to elicit
a confession.**

The investigator bias infects neutral observers of such interrogation
sessions as well. In studies, observers who listened to tapes of
interrogations by guilt-presuming interrogators perceived the suspects in
that condition as more defensive and somewhat guiltier than suspects
interrogated by innocence-presuming interrogators.** In other words,

320. Id.

321. Kassin, Goldstein & Savitsky, supra note 297, at 199. This inclination
reflects what researchers have referred to variously as the self-fulfilling prophecy,
interpersonal expectancy effect, and behavioral conformation—the tendency people have,
once they form a belief, to “unwittingly create behavioral information that verifies that
belief.” Leo, supra note 258, at 94.

322. Kassin, Goldstein & Savitsky, supra note 297, at 199.

323. Id. at 200.

324. 1d.

325. Leo, supra note 258, at 96; see also Kassin & Gudjonsson, supra note 100,
at 42 (noting that “laboratory experiments have . . . shown that behavioral confirmation is
the outcome of a three-step chain of events in which (a) a perceiver forms a belief about a
target person; (b) the perceiver unwittingly behaves toward that person in a manner that
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“the presumption of guilt, which underlies all interrogation, sets in
motion a process of behavioral confirmation by which expectations
influence an interrogator’s behavior, and ultimately the judgments of
judges, juries, and other neutral observers.”3?

Through this process, therefore, police training that encourages
guilt-presumptive interrogation tactics contributes to tunnel vision.

2. PRESCRIBED TUNNEL VISION AT TRIAL

Normative dimensions of tunnel vision are not limited to the
investigation stages. In some respects, trials also institutionalize the
tendency toward tunnel vision. In an idealized sense, trials seek to
neutralize guilt-presumptive cognitive biases by bringing in neutral
decision-makers (jurors) and instructing them that the defendant is
presumed innocent and that the state must prove guilt beyond a
reasonable doubt. There are reasons to doubt the efficacy of these
measures, however. Despite the formal constitutional demand for a
presumption of innocence, many observers have noted that there in fact
appears to be a “presumption of guilt.”*?" After all, it is neither irrational
nor unusual to believe that the defendant is likely guilty, or at least that
there is significant evidence of guilt; otherwise, why was the defendant
charged? Empirical research reveals that prior to trial mock jurors
predict a 50 percent chance of voting to convict—a probability
significantly higher than if jurors took the presumption of innocence
seriously.®® The outcomes of most cases—that is, the feedback the

conforms to that belief; and (c) the target responds in turn, often behaving in ways that
support the perceivers belief . . ..”).

326. Leo, supra note 258, at 96. For a discussion of how this “interviewer bias”
can distort the results of an interview or interrogation, see STEPHEN J. CECI & MAGGIE
BRuck, JEOPARDY IN THE COURTROOM: A SCIENTIFIC ANALYSIS OF CHILDREN’S
TESTIMONY 79-80, 87-92 (1995).

327.  See Michael J. Saks & D. Michael Risinger, Baserates, the Presumption of
Guilt, Admissibility Rulings, and Erroneous Convictions, 2003 MicH. ST. L. Rev. 1051,
1056; see also HERBERT L. PACKER, THE LIMITS OF THE CRIMINAL SANCTION 160 (1968)
(“The presumption of guilt is what makes it possible for the system to deal efficiently
with large numbers, as the Crime Control Model demands.”); Felkenes, supra note 263,
at 112 (noting that surveys of prosecutors reveal that more than half do not presume that a
person is innocent until proven guilty, and that “[m]any believe that once an accused
reaches the trial stage, his guilt has been determined by the screening processes of the
police and prosecutor”); Daniel Givelber, Meaningless Acquittals, Meaningful
Convictions: Do We Reliably Acquit the Innocent?, 49 RUTGERS L. Rev. 1317, 1326
(1997) (“The presumption of guilt, not the presumption of innocence, permeates the
criminal adjudicatory system.”).

328. Saks & Risinger, supra note 327, at 1062 (citing Thomas M. Ostrom, Carol
Werner & Michael J. Saks, An Integration Theory Analysis of Jurors’ Presumptions of
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system provides—confirm the assumption that most defendants are
guilty; recent data show that federal juries return guilty verdicts in 84
percent of the cases that go to trial,*®® and, in total, defendants are
acquitted in less than 1 percent of all cases.*® Moreover, others have
argued that the reasonable doubt instruction, as currently formulated in
most jurisdictions, is significantly weaker than as first developed at
common law**" and is sometimes misunderstood by juries as weaker than
the law requires.*

Aside from the possibility that these features of the trial process are
ineffectual at neutralizing tunnel vision, other features of the trial
experience expressly limit the ability to consider the possibility that
anyone other than the accused might have committed the crime, thereby
making